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The Forensic DNA Sampling of Serious Indictable Offenders under Part 7 of the Crimes (Forensic Procedures) Act 2000

30th July 2004

The Hon. Bob Debus MP Level 24 580 George Street
Attorney General, and Minister for the Environment Sydney NSW 2000

Level 36 Phone 029286 1000
Governor Macquarie Tower Fax 029283 2911

Tollfree 1800 451 524
TTY 02 9264 8050
Web www.ombo.nsw.gov.au

1 Farrer Place
Sydney NSW 2000

Dear Attorney General

Under Section 121 of the Crimes (Forensic Procedures) Act 2000, | have been required to keep under
scrutiny the exercise of the functions conferred on police with respect to the Act and report to you, the
Minister for Police and the Commissioner of Police on the activities undertaken for that purpose.

| am pleased to provide you with this report, dealing with the DNA sampling of serious indictable
offenders under Part 7 of the Act. In addition to reporting on the activities undertaken to monitor the
operation of this part of the Act, | have, as the Act provides, made a number of recommendations to
enhance its operation.

| draw your attention to s 121(6) of the Act, which requires you to lay a copy of this report before both
Houses of Parliament as soon as practicable after receipt.

Yours faithfully

Bruce Barbour
Ombudsman
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30th July 2004

The Hon. John Watkins MP Level 24 580 George Street
Minister for Police Sydney NSW 2000

Level 34 Phone 02 9286 1000
Governor Macquarie Tower Fax 029283 2911

Tollfree 1800 451 524
TTY 02 9264 8050
Web www.ombo.nsw.gov.au

1 Farrer Place
Sydney NSW 2000

Dear Minister

Under Section 121 of the Crimes (Forensic Procedures) Act 2000, | have been required to keep under
scrutiny the exercise of the functions conferred on police with respect to the Act and report to you, the
Attorney General and the Commissioner of Police on the activities undertaken for that purpose.

| am pleased to provide you with this report, dealing with the DNA sampling of serious indictable
offenders under Part 7 of the Act. In addition to reporting on the activities undertaken to monitor the
operation of this part of the Act, | have, as the Act provides, made a number of recommendations to
enhance its operation.

| draw your attention to s 121(6) of the Act, which requires the Attorney General to lay a copy of this
report before both Houses of Parliament as soon as practicable after receipt.

Yours faithfully

% ADean

Bruce Barbour
Ombudsman
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30th July 2004

Commissioner K E Moroney APM Level 24 580 George Street
Commissioner of Police Sydney NSW 2000

Level 13 Phone 02 9286 1000
201 Elizabeth Street Fax 0292832911

Tollfree 1800 451 524
TTY 02 9264 8050
Web www.ombo.nsw.gov.au

SYDNEY NSW 2000

Dear Commissioner,

Under Section 121 of the Crimes (Forensic Procedures) Act 2000, | have been required to keep under
scrutiny the exercise of the functions conferred on police with respect to the Act and report to you, the
Attorney General and the Minister for Police on the activities undertaken for that purpose.

| am pleased to provide you with this report, dealing with the DNA sampling of serious indictable
offenders under Part 7 of the Act. In addition to reporting on the activities undertaken to monitor the
operation of this part of the Act, | have, as the Act provides, made a number of recommendations to
enhance its operation.

Yours faithfully

% ADNoan

Bruce Barbour
Ombudsman
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Executive Summary

Background to this report

The Crimes (Forensic Procedures) Act 2000 (the Act) commenced on 1 January 2001. The Act created
new police powers to carry out forensic procedures - such as taking DNA samples — from suspects,
volunteers and certain correctional centre inmates and detainees known as “serious indictable
offenders”.

The Act incorporated a three-pronged scheme to monitor, review and inquire into its operation. A
Parliamentary Committee was to inquire and report on the operation of the Act. The Attorney General
was to review the Act to determine whether its policy objectives remain valid and whether the terms of
the Act remain appropriate.

The NSW Ombudsman was charged with scrutinising the functions of police under the legislation.
Distinct from the other review provisions, the focus of the Ombudsman scrutiny role is on how
police have set about implementing the provisions of the Act. Although it was initially envisaged
the Ombudsman review would end in 2002, because some provisions of the Act - and in particular
the volunteer provisions — did not commence until 2003, the review period has been extended until
December 2004.

A primary focus at the time of commencement of the Act was on obtaining DNA samples from serious
indictable offenders — the laws permitting the taking of samples from these persons are contained in Part
7 of the Act. A primary purpose in obtaining these DNA samples was so that a database of offenders’
samples could be created, and then compared to DNA samples obtained from crime scenes. This
would provide an important new resource for police when investigating past and future crimes.

Because our review of this aspect of police functions is largely completed, it is appropriate that a report
be made at this time. In 2005, a further report will be made focusing on forensic procedures conducted
on suspects and volunteers.

Our review has included an analysis of NSW Police and other agencies’ policies, an examination of
videos of actual DNA forensic procedures conducted on serious indictable offenders, interviews with
police, custodial officers and serious indictable offenders, a review of police statistics, an audit of how
DNA forensic samples are handled, and an examination of procedures, training and education. Our
approach has included raising concerns with NSW Police and other agencies when they are identified,
so that problems can be rectified without awaiting our final reports. We believe this approach is in the
interest of the community and consistent with Parliament’s intention.

We issued a discussion paper in 2001 highlighting our approach and research at that time, and placing
the significant issues on the table. In finalising this report, we have considered the responses to that
paper. In finalising this report, we have also sought comments from NSW Police, the Department of
Corrective Services and other agencies about our views and recommendations.

The report is structured to reflect the process of undertaking a forensic procedure, beginning with pre-
sampling issues such as education and legal advice, moving on to the obtaining of consent or authority
to obtain a sample, and then examining the actual collection of the DNA sample. We finally consider
post sampling issues, such as transporting the sample for analysis, and matters connected with future
sampling of serious indictable offenders.

Xii NSW Ombudsman
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Significant findings

Police have conducted a mass DNA sampling of over 10 000 serious indictable offenders in NSW
correctional facilities during the period of our review.

Overall, we are satisfied that NSW Police have conducted this sampling in a fair and reasonable
manner. In no small part, this has been due to the use of a small team of police officers who, from the
information collected in our review, have conducted the sampling program in a generally professional
and appropriate manner.

Another significant contribution has been the back-up provided to this team, both by NSW Police and
custodial agencies. In particular, the Department of Corrective Services and NSW Police have adopted
a co-operative approach to agree on how testing will be conducted, and providing information to serious
indictable offenders about the DNA testing program. Below we outline some specific matters raised in
the report

Legislative and procedural matters

Our review has found that the definition of serious indictable offender is not free from doubt — especially
as it concerns home detainees and, to a lesser extent, children. We have made recommendations to
clarify the application of Part 7 of the Act to these persons. In addition, while we are satisfied that Part 7
enables the mass sampling of serious indictable offenders, the Act is not clear that this was Parliament’s
intention. We have recommended that this be considered by the Attorney General.

NSW Police and custodial agencies have drafted agreements and procedures to assist in implementing
Part 7 of the Act. Our view is that, while draft agreements may have been necessary to provide flexibility
at the commencement of the Act, those agreements should now be formalised.

Pre-sampling functions and issues

We have detailed the education provided to serious indictable offenders — we believe this has been
key in the successful implementation of the Act. We have observed that some education initiatives,
such as the DNA video, have had significant success. We recognise, however, that the success

of inmate education will continue to depend on the expertise of custodial officers. We have made
recommendations to support their work.

We have closely reviewed the period of notice provided to serious indictable offenders prior to a request
being made for the person to consent to a DNA procedure. This was important if the serious indictable
offender was to be provided with a real opportunity to contact a legal practitioner for advice. Itis
acknowledged that when sampling first commenced in 2001, that this period of notice was minimal, but
that as sampling progressed, NSW Police and the Department of Corrective Services established better
methods of identifying eligible inmates and providing greater notice of the intended sampling date.
However, we think that this is an area which would benefit from some agreed minimum period for notice,
following consultation with relevant legal representatives (for example, the Prisoners’ Legal Service).

Obtaining consent

Our review has convinced us that, in general, the consent provisions in Part 7 mean very little. In short,
a serious indictable offender (other than a child or incapable person) is given an opportunity to consent
to the carrying out of a forensic procedure. [f this is not given, and unless blood is required (which is not
usually the case), a senior police officer may order the taking of the sample. The primary criteria, other
than that consent has not been given, is that the Act authorises the taking of the forensic sample. In
practice, if consent is not given, an order will be made.

NSW Ombudsman Xiii
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Our recommendation is that this consent provision be removed. We have recommended that it be
replaced by a provision authorising a police officer to make an order for the taking of a forensic sample
from a serious indictable offender (other than a child or incapable person) if the Act authorises the taking
of the sample.

We remain of the view that additional safeguards should be in place to protect the interests of children
and incapable persons, and that a court order should be required for the taking of a forensic sample
from these offenders. However, we believe that the same threshold (that the Act authorises the taking of
the sample) should be applied. In addition, because we are concerned that not all incapable persons
have been identified prior to the taking of a sample, we have recommended that NSW Police consult with
the Guardianship Tribunal to review its present procedures.

If these recommendations are not accepted, we have made some suggestions as to how present
anomalies in the Act where samples are provided by consent — as opposed to samples taken following
the making of an order - may be rectified. In particular, we have recommended that the information
provided to serious indictable offenders prior to asking for consent be simplified. We have also
recommended that the same legislative protections apply to all samples taken from serious indictable
offenders, whether by consent or order.

Taking the DNA sample

A primary focus of our review has been to examine the sampling process and issues that arise during
sampling.

A significant concern about taking DNA samples from serious indictable offenders is the potential for
force to be used to obtain the sample if the serious indictable offender will not consent to or comply with
the taking of a sample.

Largely, this concern has not been realised in our review. Less than one in every 1000 serious indictable
offenders was subjected to the use of force in collecting the sample.

A significant reason for this very low rate of use of force was the adoption by NSW Police and custodial
agencies of ‘cooling-off’ periods to permit serious indictable offenders to rethink whether they would
resist the taking of the sample. So successful is this strategy that we have recommended that it be
enshrined in the Act.

However, a small number of serious indictable offenders were subjected to force. We have made
recommendations that should reduce this number further, and ensure a close review and full
accountability of every sampling where force is used. We have also made recommendations to further
reduce the prospect of injury to the serious indictable offender, police officers and custodial officers
where force is used.

Our review has made recommendations to streamline the collection of samples — such as
recommending changes to the Act to permit non-consenting but complying inmates to provide a sample
by buccal swab rather than a hair sample. We have also recommended that those serious indictable
offenders who are to have hair samples taken, be given the option of deciding the site from which the
hairs will be pulled.

We have reviewed hundreds of video recordings of DNA sampling. We made recommendations to
improve the recording. For example, we recommended that police video record the opening and the
sealing of the tamper evident bags in which DNA samples are placed, so as to provide independent
evidence should there be any allegation of contamination or tampering.

Xiv
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Actions after taking the DNA sample

We audited the handling of a number of DNA samples collected from serious indictable offenders.
Firstly, we examined how NSW Police transported samples to the DNA laboratory. Secondly, we
audited whether NSW Police confirmed the destruction of certain samples not permitted to be taken or
required to be destroyed. Thirdly, we compared records of the DNA laboratory and NSW Police for any
inconsistencies.

We found that NSW Police had prompt and secure processes for forwarding DNA samples to the
laboratory. While we confirmed that samples which should have been destroyed have been, we
recommended that NSW Police have in place procedures to ensure this happens in every case.

We also found discrepancies in the records of NSW Police and the DNA laboratory. It is important here
to emphasise NSW Police advice that DNA samples from serious indictable offenders are only used for
‘intelligence’ purposes, and any match between a sample from a serious indictable offender and a crime
scene would result in a further DNA sample being taken from the person as a suspect. However, we are
concerned that one DNA sample was entered onto the NSW Police COPS computer system in the name
of another person. We are also concerned about other anomalies evidently due to poor handwriting.
We have recommended that NSW Police and the DNA laboratory conduct internal audits, and that the
Attorney General consider external oversight and accountability for records relating to DNA samples.

Future issues

In the final part of the report, we examine issues such as the proposed transfer of DNA sampling of
serious indictable offenders from NSW Police to the Department of Corrective Services, the use of DNA
to prove innocence, and some early results from the matching of DNA samples with DNA located at
crime scenes.

Conclusion

This review has outlined what, in our view, has been a generally successful implementation of new
powers by police.

In our next review of the Act, we will focus on the sampling of suspects and volunteers. In addition to
closely scrutinising the collection of the DNA samples, we will focus on the records of DNA sampling and
analysis.

NSW Ombudsman XV
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Summary of Recommendations

Recommendation 1

It is recommended that the Attorney General consider if it was intended that Part 7 of the Act include
not only children and young people convicted of, and sentenced to, imprisonment for a serious
children’s indictable offence, but also for an offence that carries a maximum penalty of 5 or more years’
imprisonment. To the extent that this intention is unclear in the present Act, it is recommended that
consideration be given to clarifying the application of Part 7 of the Act to children and young people.

Recommendation 2

It is recommended that the Act be amended to provide a definition of ‘other place of detention’ for the
purpose of determining the eligibility of serious indictable offenders subject to forensic procedures under
Part 7 of the Act.

Recommendation 3

It is recommended that the Attorney General consider whether Parliament intended Part 7 of the Act
include the mass sampling of serious indictable offenders by NSW Police. To the extent that Parliament’s
intention is unclear in the present Act, it is recommended that consideration be given to clarifying the
application of Part 7 to all eligible serious indictable offenders.

Recommendation 4

It is recommended that NSW Police and the Department of Corrective Services (DCS) finalise and
formalise their agreement in relation to the forensic DNA sampling of serious indictable offenders as
soon as possible.

Recommendation 5

It is recommended that NSW Police and the Department of Juvenile Justice (DJJ) finalise and formalise
their agreement in relation to forensic procedures conducted in juvenile detention as soon as possible.

Recommendation 6

It is recommended that the DNA Sampling Education Programs continue to be implemented as part of
the forensic DNA sampling of serious indictable offenders.

Recommendation 7

It is recommended that Correctional Centre Liaison Officers (CCLO), Juvenile Detention Officers and
Home Detention Supervising Officers be provided, or continue to be provided, with adequate training,
time and resources to implement the education programs.

Recommendation 8

It is recommended that every correctional and juvenile justice centre, and every Home Detention
supervising officer, ensure that a copy of the Act and related regulations are readily available for staff,
inmates and detainees to examine, should they wish to.

XVi
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Recommendation 9
It is recommended that DCS provide CCLOs with a regularly updated list of serious indictable offences
for use during the DNA Sampling Education Program and Pre-Test Interviews.

It is also recommended that a copy of the updated list be kept with the Act and regulations, and be
readily available for staff, inmates and detainees to examine.

Recommendation 10
It is recommended that NSW Police, DCS and DJJ provide serious indictable offenders with additional
information about:
» the integrity of the DNA samples, including the transportation, storage, analysis and destruction of
forensic material
* information about who they can contact about the destruction of their sample.

Key stakeholders should be consulted as part of the development of this information, where appropriate.

Recommendation 11

It is recommended that NSW Police, DCS and DJJ ensure that information provided to serious indictable
offenders includes information about appeal rights and avenues of complaint, including any time
limitations on the exercise of those rights.

Recommendation 12

It is recommended that DCS provide accurate and timely information to the Inmate Development
Committees in NSW correctional centres about the DNA Sampling Education Programs.

Recommendation 13

It is recommended that, wherever possible, serious indictable offenders be provided with the DNA
Sampling Education Program information at the time at which they are given notice that they will be
asked to provide a DNA sample.

Recommendation 14

It is recommended that NSW Police consult with relevant stakeholders, such as Aboriginal Legal
Services, the Prisoners Legal Service, the Children’s Legal Service, the NSW Legal Aid Commission and
the NSW Combined Community Legal Centres Group, to determine an appropriate period of notice for
serious indictable offenders from whom NSW Police plans to collect a DNA sample.

Recommendation 15

It is recommended that NSW Police, DCS, DJJ and the Home Detainees Program amend their
Standard Operating Procedures to provide for an appropriate period of notice to be given to serious
indictable offenders, wherever reasonably practicable, in order to provide serious indictable offenders
with a meaningful opportunity to communicate, or attempt to communicate, with a legal practitioner
of their choice.
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Recommendation 16

It is recommended that NSW Police, DCS, DJJ and the Home Detainees Program inform serious
indictable offenders, legal aid organisations and other legal practitioners of this policy.

Recommendation 17

It is recommended that NSW Police, the DCS and the DJJ continue, where required by s 98 of the Act,
to arrange for on-site interpreters, wherever possible and appropriate. It is also recommended that this
involve ongoing liaison with the NSW Community Relations Commission, the Deaf Society of NSW and
other agencies providing interpreting/signing services to ensure that timely access to on-site interpreters
and signers is obtained.

Recommendation 18

It is recommended that the Attorney General consider whether the Act should be amended to prevent
interview friends being called as a witness for the prosecution for matters directly relating to the taking of
a forensic procedure.

Recommendation 19

It is recommended that the Attorney General urgently prepare a plain English version of the information
that is required to be provided to serious indictable offenders by the Act. It is also recommended that the
Attorney General consider whether this information should be prescribed by the regulations or included
in a Schedule to the Act.

Recommendation 20

It is recommended that the Act be amended to extend the legal protection offered under s 87 to cover
all serious indictable offenders whether their sample was obtained by consent, or as a result of a senior
police officer order or a court order.

Recommendation 21

It is recommended that the Act be amended to remove the consent provisions for serious indictable
offenders. It is also recommended that the Act be amended to provide that forensic procedures
(excluding blood samples) carried out under Part 7 of the Act on serious indictable offenders who are not
children or incapable persons may be authorised either by a senior police officer or a court order.

Recommendation 22

It is recommended that the Act be amended to allow a person to provide a DNA sample by means of a
self-administered buccal swab, if it is authorised by a senior police officer order.

Recommendation 23

It is recommended that the Act be amended to include a requirement for police to provide at least
one cooling off period, prior to force being used, to give serious indictable offenders an opportunity to
reconsider their decision not to comply with the DNA sampling, and to obtain further information and
legal advice.

XViii
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Recommendation 24

It is recommended that the Act be amended to require that wherever possible, police provide a copy
of the record of a senior police officer order or court order to the serious indictable offender before the
forensic procedure is carried out.

Recommendation 25

It is recommended that s 74(7) and s 87 of the Act be amended to apply to all forensic material obtained
from serious indictable offenders under Part 7 of the Act.

Recommendation 26

It is recommended that NSW Police consult with the Guardianship Tribunal and custodial agencies to
review its current processes for identifying serious indictable offenders who may be incapable. These
processes should include guidance as to:

* the information to be considered in assessing an inmate’s capacity

» factors to be considered in assessing an inmate’s capacity

* the role of each agency in this process.

It is further recommended that following this review, and to the extent that any legislative change is
required to permit the exchange of information, that this be considered by the Attorney General following
consultation with relevant stakeholders including the Privacy Commissioner.

Recommendation 27

It is recommended that NSW Police amend its Standard Operating Procedures (SOPs) for the forensic
DNA sampling of serious indictable offenders to include a requirement to electronically record the giving
of the caution required by s 46 of the Act.

Recommendation 28

It is recommended that NSW Police amend its SOPs for the forensic DNA sampling of serious indictable
offenders to provide for the cautioning of serious indictable offenders to be given after the provision

of information and immediately before the forensic DNA sampling, unless it is appropriate because of
comments made by the offender, to provide the caution before this time.

Recommendation 29

It is recommended that the Attorney General consider including a reason for the caution required by s 46
of the Act in the plain English version of the information provided to serious indictable offenders about
the DNA sampling under Part 7 of the Act.

Recommendation 30

It is recommended that NSW Police amend its SOPs to require police officers to state (for the record) the
date and time at the beginning of recorded interactions with serious indictable offenders in relation to
DNA sampling.
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Recommendation 31

It is recommended that the Act be amended to require that the electronic recording of forensic
procedures be both video and audio recorded, unless it is not practicable to do so or the serious
indictable offender objects to the recording.

Recommendation 32

It is recommended that NSW Police amend its SOPs to require that wherever possible the opening of
DNA sampling kits, the placing of the DNA sample inside the tamper-evident bag and the sealing of the
tamper-evident bag is electronically recorded. This should occur even where the forensic sampling itself
is not recorded due to the objection of the person being sampled. In this respect, if an amendment is
required to s 57 of the Act to permit the taping of this process, we recommend that such an amendment
be made.

Recommendation 33

It is recommended that NSW Police liaise with all relevant custodial/supervisory agencies (DCS, DJJ and
the Home Detainees Program) to ensure, as far as possible, that the inmate testing areas provided are
suitable to meet the video recording requirements of the NSW Police SOPs and the Act.

Recommendation 34

It is recommended that NSW Police amend its SOPs to require Inmate Testing Team (ITT) Leaders
ensure that Inmate Testing Areas (ITA) satisfy the requirements of section 44 of the Act.

Recommendation 35

It is recommended that NSW Police amend its SOPs to require, where practicable, ITTs to video record
the entire ITA before or after a series of forensic procedures under Part 7 of the Act to provide viewers
with a perspective of the ITA used.

Recommendation 36

It is recommended that NSW Police amend its SOPs to require, where practicable, that police conducting
the DNA sampling provide the name and place of duty, and explain the role of, all persons present to the
person who is the subject of the procedure. This should be done at the beginning of the interaction and
be electronically recorded.

Recommendation 37

It is recommended that the Attorney General consider amending the Act to provide that a person can
indicate a preference as to the body part from which the hair is taken, for the purpose of forensic DNA
analysis.

Recommendation 38

It is recommended that NSW Police amend the SOPs and the information provided to inmates to provide
that a person can indicate a preference as to the body part from which the hair is taken, for the purpose
of forensic DNA analysis.
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Recommendation 39
It is recommended that NSW Police, the DCS, DJJ and the Home Detainees Program amend their
standard operating procedures to require officers to:

* review and consider alternatives prior to force being used to carry out, or facilitate the carrying out

of, forensic procedures upon inmates and detainees and

* document their consideration of alternatives to the use of force and the reasons why they believe
that these options are not practicable in the circumstances.

Recommendation 40

It is recommended that NSW Police, the DCS, DJJ and the Home Detainees Program commence and/or
continue to ensure that regular and timely reviews of documents and recordings of the use of force are
carried out so as to assess the:

e appropriateness of the use of force
¢ reasonableness of the use of force

* appropriateness of the methods applied by the officers concerned

e any training needs for the officers concerned.

Recommendation 41

It is recommended that NSW Police and custodial agencies ensure that forensic procedures carried out
on non-compliant serious indictable offenders are carried out in an appropriately sized and equipped
area, which minimizes the likelihood of injury to ITT members, correctional officers, security/Emergency
Response Unit officers and serious indictable offenders.

Recommendation 42

It is recommended that NSW Police review its SOPs to emphasise that, wherever possible, all actions
taken by ITT officers, including communication and negotiation with the serious indictable offender, are
to be electronically recorded.

Recommendation 43

It is recommended that the DCS amend its SOPs relating to forensic procedures to require officers

to identify all persons present and explain each person’s role to the person who is the subject of the
search, controlled movement, use of force or other actions. This should be done at the beginning of the
interaction and be electronically recorded.

Recommendation 44

It is recommended that NSW Police, DCS and DJJ clarify the role of the officers of each agency in the
event that force is used to carry out the DNA sampling of serious indictable offenders when finalising
their interagency agreements.

The finalised agreements should include a clear statement of the necessary qualifications and
experience for officers to be deployed in use of force situations. The information given to serious
indictable offenders by the relevant custodial agency to comply with a direction to attend the ITA should
also be clarified.
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Recommendation 45

It is recommended that NSW Police (and Division of Analytical Laboratories (DAL) if required) conduct
internal audits of their records relating to forensic material obtained under the Act to ensure that all
information relating to the collection and analysis of DNA samples is consistent and correct.

Recommendation 46

It is recommended that the NSW Attorney General consider implementing, and/or facilitating the
implementation of, recommendations 15 to 20 made by the Commonwealth Independent Review as they
relate to the functions of the NSW Government.

It is also recommended that:
» the Act be amended to enable the implementation of recommendations 15 to 20 made by the

Commonwealth Independent Review, as they relate to NSW

* the NSW Parliament consider establishing a scheme similar to that in the Law Enforcement
(Controlled Operations) Act 1997 and the Telecommunications (Interception) (New South Wales)
Act 1987, to regulate external audits of records relating to forensic material obtained under the Act.

Recommendation 47

It is recommended that NSW Police review its procedures for ensuring that forensic material required
by the Act to be destroyed is destroyed, with particular attention to documentation and the retention of
original written confirmations of destruction signed by DAL.

Recommendation 48

It is recommended that the NSW Parliament consider what, if any, regulation is required of the way in
which material obtained from forensic procedures may be analysed and compared.

XXii
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Part A: Background

Chapter 1: Introduction

The Crimes (Forensic Procedures) Act 2000

The Crimes (Forensic Procedures) Act 2000 (the Act) commenced on 1 January 2001." The Act created
new police powers to carry out forensic procedures - such as taking DNA samples - from suspects,
volunteers and certain prison inmates and detainees known as ‘serious indictable offenders’.

The Act sets out the circumstances in which NSW Police can conduct forensic procedures. Some of the
forensic procedures that the Act provides for are:

* taking DNA samples eg saliva, hair or blood

* taking prints eg finger, hand, toe and foot prints

* taking other samples eg swabs from hands or finger nail scrapings

» taking photographs eg of tattoos or scars

* external examinations eg of a person’s body to look for injuries or other distinguishing features

* taking impressions and casts eg dental impressions.

The Act also sets out how the forensic material from those procedures may be used and when that
material must be destroyed. The Act outlines the rules for NSW’s participation in the National Criminal
Identification DNA Database.?

The Act incorporated a three-pronged scheme to monitor, review and inquire into its operation.

1. Section 121 of the Act requires that the NSW Ombudsman scrutinise the functions of police under
the legislation for two years and then report to the Attorney General, the Minister for Police and the
Commissioner for Police. The Attorney General must provide a copy of this report to Parliament.

2. Section 122 of the Act requires the Attorney General (the Minister administering the Act) to review
the Act to determine whether its policy objectives remain valid and whether the terms of the Act
remain appropriate to securing those objectives.

3. Section 123 of the Act requires the Standing Committee on Law and Justice to undertake an
inquiry into the operation of the Act, and report to Parliament as soon as possible after 18 months
after the Act’s assent. The terms of reference suggested by the Act and adopted by the Committee
focus on the social and legal implications of the use of DNA profiling, and its reliability and
effectiveness as an investigative tool.

1 With the exception of s 121 of the Act, which commenced on the date of assent (5 July 2000) and Part 8, which commenced on 1
June 2003.

2 A DNA database is an organised collection of DNA profiles (eg from suspects, offenders and volunteers) for comparison with other
DNA profiles (eg from crime scenes). Many Australian states and territories already have DNA databases. The National Criminal
Investigation DNA Database has been established by the Commonwealth CrimTrac Agency to facilitate the sharing of DNA profile
information between police throughout Australia.
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The role of the NSW Ombudsman

Section 121 of the Act sets out our role. Originally our review period was for a period of two years from
the date of assent (5 July 2000). However, Part 8 (which relates to volunteers) did not commence until it
was amended by the Crimes (Forensic Procedures) Amendment Act 2002 (the Amendment Act). In order
for us to review the Act as it relates to volunteers, the Amendment Act extended our review period for a
period of 18 months from the commencement of Part 8 (1 June 2003). Section 121 of the Act now states:

1)

2)

3)

4)

5)

6)

7)

8)

For the period of 18 months after the commencement of Part 8 the Ombudsman is to keep under
scrutiny the exercise of the functions conferred on police officers under this Act.

For that purpose, the Ombudsman may require the Commissioner of Police to provide information
about the exercise of those functions.

The Ombudsman must, as soon as practicable after the expiration of that 18-month period, prepare
a report of the Ombudsman’s work and activities under this section and furnish a copy of the report
to the Minister®, the Minister for Police and the Commissioner of Police.

The Ombudsman may identify, and include recommendations in the report to be considered by
the Minister about, amendments that might appropriately be made to this Act with respect to the
exercise of functions conferred on police officers under this Act.

The Ombudsman may at any time make a special report on any matter arising out of the operation
of this Act to the Minister.

The Minister is to lay (or cause to be laid) a copy of any report made or furnished to the Minister
under this section before both Houses of Parliament as soon as practicable after the Minister
receives the report.

If a House of Parliament is not sitting when the Minister seeks to furnish a report to it, the Minister
may present copies of the report to the Clerk of the House concerned.

The report:
a) on presentation and for all purposes is taken to have been laid before the House, and
b) may be printed by authority of the Clerk of the House, and

c) if printed by authority of the Clerk, is for all purposes taken to be a document published by or
under the authority of the House, and

d) isto be recorded:

(i) in the case of the Legislative Council—in the Minutes of the Proceedings of the Legislative
Council, and

(ii) in the case of the Legislative Assembly—in the Votes and Proceedings of the Legislative
Assembly,

on the first sitting day of the House after receipt of the report by the Clerk.

This document reports on our work and activities scrutinising the implementation of Part 7 of the Act,
which deals with the obtaining of DNA samples from serious indictable offenders. It documents our
activities carried out under this section, identifies issues that have arisen and recommends some
changes to legislation, policies and procedures.

The Minister who has responsibility for the administration of the Act is the NSW Attorney General.
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Forensic DNA sampling of serious indictable offenders

In NSW, DNA and certain other forensic samples can be obtained from inmates and detainees who

are serving a sentence of imprisonment for a ‘serious indictable offence’. A serious indictable offence

is defined in the Act as an offence that carries a maximum penalty of 5 years (or more) imprisonment.
Inmates and detainees convicted of a serious indictable offence are referred to by the Act and
throughout this report as ‘serious indictable offenders’.* If a serious indictable offender does not
consent to the DNA sampling, police can apply for either a ‘senior police officer order’ or a court order to
authorise the sampling.

The DNA profiles obtained from these samples can be placed on a DNA database. The database
facilitates the comparison of these profiles with DNA profiles obtained from samples found at crime
scenes.

Since the commencement of the Act in January 2001, NSW Police have attempted to obtain DNA
samples from all serious indictable offenders in order to build a substantial archive of profiles for the DNA
database. NSW Police anticipates that this ‘mass sampling’ of serious indictable offenders will provide a
valuable tool to assist in the investigation of crimes and increase the speed at which crimes are solved.

People who have been convicted of serious indictable offences make up approximately 75% of the NSW
prison population. During our first review period® (1 January 2001 to 5 July 2002), NSW Police obtained
DNA samples from:

e 9,952 prisoners in adult correctional centres
e 49 detainees in juvenile detention centres

e 402 detainees in periodic detention centres.

Our approach

In contrast to the other reviews of the Act, which were required to examine broader issues such as

the policy objectives and social and legal implications of the Act®, our role is to focus upon the actual
implementation of the new police powers, scrutinising the functions of police under the Act. In order

to do this, we obtained information directly from the people subject to forensic procedures, and the
people responsible for coordinating and carrying out the forensic procedures. In this sense, our review
describes and analyses the logistics of the implementation of the Act.

The Act creates different police powers in relation to different people and different circumstances. The
issues relating to forensic procedures carried out on suspects and volunteers vary considerably from
those arising from the forensic DNA sampling of serious indictable offenders. For this reason we decided
to examine Part 7 of the Act separately.

We met regularly with the NSW Police Forensic Procedures Implementation Team (FPIT) and used this
forum as an opportunity to identify areas where improvements could be made. We found that there was
a genuine commitment from NSW Police to address any areas of concern.

We have made some recommendations for changes to the forensic procedures legislation and the
involved agencies’ policies and practices. These recommendations focus upon the formalising of
policies, promoting consistency in practice, and build upon the valuable initiatives introduced by the
agencies involved in implementing the legislation.

4 A person who has been sentenced to a period of imprisonment that is less than five years is still considered to be a ‘serious
indictable offender’ if the offence they have been convicted of carries a maximum penalty of 5 years or more imprisonment.

5 Our review period is discussed above in ‘The Role of the NSW Ombudsman’.

6 More detailed information about these and other reviews of forensic procedures legislation can be found in Chapter 2.
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Public confidence in forensic DNA sampling and DNA databases will largely depend upon the
transparency and accountability of the functions and activities involved. For this reason we discuss
the recommendations relating to the oversight and accountability of forensic DNA sampling by the
Commonwealth’s Independent Review of Part 1D of the Crimes Act 1914 — Forensic Procedures.”

We acknowledge the cooperation of NSW Police, Department of Corrective Services (DCS), Department
of Juvenile Justice (DJJ) and the Division of Analytical Laboratories, NSW Health (DAL) in providing

us with the information we required to carry out our role. We are particularly grateful to a number of
individuals who were extremely helpful, and have acknowledged them separately.®

Structure of this report

This report describes how police obtain DNA samples from serious indictable offenders. Following our
discussion of the background to the Act, the other Australian reviews of forensic procedures legislation

and our methodology, the structure of this report is based as far as possible upon the sequence of the
functions, actions and issues that occur during the forensic DNA sampling of serious indictable offenders
under Part 7 of the Act. These functions and activities are summarised in the flowchart at the start of Part B.°

The parts of the report are:

Part A — Background

Part A establishes the context for the legislation and our review. The approach and findings of other
reviews of the Act and similar legislation are discussed. Our methodology is outlined.

Part B - Framework

Chapter 5 discusses which people can be subject to forensic procedures under Part 7 of the Act,
and canvasses issues relating to children and home detainees. Chapter 6 explains the arrangements
between NSW Police who carry out the sampling, and the relevant custodial agencies that are
responsible for the care and control of serious indictable offenders.

Part C — Pre-sampling functions and issues

Chapters 7 and 8 discuss how serious indictable offenders are prepared for the DNA sampling by the
relevant custodial agencies. It examines the experiences of serious indictable offenders in relation to
the amount of notice and the type of information they were provided with, and their rights to obtain legal
advice and have an interview friend and/or legal representative present during the sampling.

Part D — Obtaining consent or orders to authorise the DNA sampling

Part D discusses the different types of authority that are required to obtain DNA samples from serious
indictable offenders. Chapter 11 examines the issue of informed consent. Chapter 12 discusses the
compulsory nature of the DNA sampling and the factors that may influence the consent of serious
indictable offenders. Chapter 13 discusses the authorisation requirements for DNA sampling serious
indictable offenders who are children or who are incapable of consenting.

7 Commonwealth of Australia, Report of the Independent Review of Part 1D of the Crimes Act 1914 — Forensic Procedures, March
2003.

8 See ‘Acknowledgments’.

9 Flowchart: Taking DNA Samples from Serious Indictable Offenders at page 25.
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Part E - Sampling functions and issues

This section of the report deals with the functions involved in carrying out the forensic procedures. We
discuss the way in which police undertake their obligations to caution serious indictable offenders before
the sampling, electronically record the forensic procedure and ensure reasonable privacy. We also
examine the way in which different DNA samples (buccal swabs, hair and blood samples) are obtained.
Chapter 18 discusses the way in which force has been used to obtain DNA samples from serious
indictable offenders who refuse to comply with an order by a senior police officer or court. Chapter 19
examines the integrity of DNA samples taken from serious indictable offenders.

Part F — Post-sampling functions and issues

Part F deals with the functions of police officers after the samples have been taken from serious
indictable offenders. We examine how the samples are transported to the DNA laboratory and the
importance of accurate and timely recording of information about the DNA sampling. We also explain
the obligations of NSW Police to destroy certain information about the DNA sampling in particular
circumstances, and how we monitored this responsibility. Chapter 22 discusses the way in which NSW
Police meet their obligation to provide serious indictable offenders with access to certain information
about the DNA sampling.

Part G - The future of the DNA sampling of serious indictable offenders

Chapter 23 examines proposals to transfer the DNA sampling of serious indictable offenders from NSW
Police to DCS. Chapter 24 discusses the use of DNA to prove innocence. Chapter 25 reports on the
number of DNA database links, charges and prosecutions since the commencement of the Act.

For each stage of the process, we examine what the Act says, how NSW Police (and the other relevant
agencies) have implemented the requirements of the Act and how we monitored the implementation
of those parts of the Act. We then discuss the issues that were raised in relation to those functions and
activities and the way in which NSW Police and the other relevant agencies dealt with those issues.
Where appropriate, we have recommended changes to the Act or its implementation.

Timing of this report

Although forensic science has been used to assist in the investigation of crime for many years, the
introduction of laws to allow police to take, compare and retain body samples from broad categories of
people is a rapidly evolving phenomenon.

At the time of writing, more than 60 amendments had been made to the NSW legislation relating to
forensic procedures since the commencement of our review.

The Act has been amended by:
Statute Law (Miscellaneous Provisions) Act (No 2) 2000
Crimes Legislation Further Amendment Act 2000
Crimes Legislation Amendment (Penalty Notice Offences) Act 2002

Crimes (Forensic Procedures) Amendment Act 2002.
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The Crimes (Forensic Procedures) Regulation 2000 (the Regulation) has been amended by:
Crimes (Forensic Procedures) Amendment Regulation 2001
Crimes (Forensic Procedures) Amendment Regulation 2002
Crimes (Forensic Procedures) Amendment (Corresponding Laws) Regulation 2002
Crimes (Forensic Procedures) Amendment (Informed Consent) Regulation 2002
Crimes (Forensic Procedures) Amendment (Disclosure of Information) Regulation 2003

Crimes (Forensic Procedures) Amendment (Informed Consent) Regulation 2003.

In addition, the Innocence Panel — a panel of experts whose role is to enable DNA testing for people who
have been convicted of crimes and believe that DNA evidence may help them to prove their innocence

- has been established and suspended®, Australian states and territories are still negotiating the extent
of their participation in the National Criminal Investigation DNA Database (NCIDD) and the Premier has
announced that the powers to obtain DNA samples from serious indictable offenders would be increased
and partially transferred to the DCS."

The framework in which forensic procedures are carried out is clearly in a state of change.

Whilst these factors did not directly affect our review of Part 7 of the Act, some created uncertainty about
the scope of our review at different times in our review period. For example, the commencement of Part
8 of the Act relating to volunteers was postponed in order to address specific issues relating to victims.
The Crimes (Forensic Procedures) Amendment Act 2002 made significant amendments to Part 8 and
aimed to address these issues, but its commencement was delayed in order for NSW Police to consult
with victims groups and develop appropriate procedures for carrying out forensic procedures on victims
of personal violence.

In light of these issues, we decided to report upon the forensic DNA sampling of serious indictable
offenders under Part 7 of the Act separately.

Next phase of our review

The next phase of our review will focus upon forensic procedures carried out on suspects and
volunteers. This will allow us to more comprehensively review police functions under those Parts of the
Act, including the legislative amendments and other changes that have been made.

To date we have carried out a pilot audit of forensic procedures conducted on suspects and the next
phase of our review will include comprehensive audits of police records in relation to suspects and
volunteers. We will also continue to monitor the use and destruction of DNA profile information.

At the end of our second review period, we will report on our activities, findings and any
recommendations for change relating to forensic procedures carried out on suspects and volunteers.

10 Stephen Gibbs, ‘Appeal panel shut down after Balding killer’s action’, Sydney Morning Herald, 12 August 2003; Saunders, M,
‘Prison “innocence panel” on hold’, The Australian, 12 August 2003.

11 Australian Labor Party (NSW Branch), Bob Carr and NSW Labor...getting on with the job, Criminal Investigation and DNA Labor’s
Public Safety Plan: Stage One, (Policy for the 2003 State Election) p1.
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Chapter 2: DNA and Criminal Investigations

This report documents the Ombudsman’s scrutiny of the way in which NSW Police have carried out
forensic procedures on serious indictable offenders under Part 7 of the Act.

This chapter provides a background to the Act, including the:

significance of forensic DNA evidence
international context

national context

NSW legislation

implementation of Part 7 of the Act by NSW Police

role of the Ombudsman.

What is a forensic procedure?

A forensic procedure is a way to obtain evidence that relates to the investigation and prosecution of
crime. The Act authorises a variety of forensic procedures, including:

taking DNA samples eg saliva, hair or blood

taking prints eg finger, hand, toe and foot prints

taking other samples eg swabs from hands or finger nail scrapings

taking photographs eg of tattoos or scars

external examinations eg of a person’s body to look for injuries or other distinguishing features

taking impressions and casts eg dental impressions.

The Act divides the different forensic procedures into three categories: ‘intimate’, ‘non-intimate’ and
‘buccal swabs’. Police must fulfil different requirements depending on the category of the forensic
procedure they want to use.

NSW Police has used Part 7 of the Act to obtain DNA samples from serious indictable offenders. DNA
samples can be obtained by:

taking a sample of blood (intimate forensic procedure)
taking a sample of hair (non-intimate forensic procedure) or

obtaining mouth and cheek cells (buccal swab).
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What is DNA?
DNA stands for ‘deoxyribonucleic acid’. There are two types of DNA: mitochondrial DNA and nuclear DNA.

Mitochondrial DNA

A person inherits mitochondrial DNA only from her or his biological mother. Mitochondrial DNA will be
the same in all people who share the same maternal genetic material. For example, siblings who have
the same biological mother will all have the same mitochondrial DNA.'2

Nuclear DNA

In contrast, nuclear DNA is inherited in different combinations from both biological parents, and therefore
more combinations are possible. It is believed that - with the exception of identical twins — the possibility
of two people having exactly the same nuclear DNA is extremely unlikely.”® For this reason, the preferred
type of DNA for establishing identity is nuclear DNA. DNA databases use mainly nuclear DNA — DNA
obtained from the nucleus of a cell.

Most cells in the human body contain a nucleus.' Inside the nucleus are strands of genetic material
called chromosomes. Arranged along these chromosomes, like beads on a thread, are nearly 100,000
genes."” Each gene is composed of DNA, which is often described as ‘the blueprint of life’.

This genetic or ‘coding’ DNA instructs the body cells to make proteins that determine everything from
hair colour to our susceptibility to diseases. There is very little difference in these coding areas of DNA
between different people. It has been estimated that 99.9% of a person’s DNA is the same as the DNA in
all other human beings.®

Some areas of the DNA, found between the coding DNA, are made up of DNA that does not code for
physical features or chemical processes. Scientists have not yet identified the function of these non-
coding regions, although they have discovered that these areas of DNA vary extensively from person to
person. It is this variability that provides the basis for distinguishing between individuals through DNA
profiling.

What is a DNA profile?

The areas of DNA that are non-coding have been labelled ‘junk’ DNA. Current scientific knowledge
cannot use junk DNA to identify the physical features of a person, such as their race, hair colour, eye
colour, or height. DNA profiles consist of a list of the variations obtained from certain sites (called loci) on
the junk DNA plus the sex gene (XX for female, XY for male).

The areas on the junk DNA that are examined are called Short Tandem Repeats (STRs). These are small
sections of DNA that are repeated end on end. Different people have a different number of repeats, and
therefore have different lengths of DNA. Analysing and measuring the different lengths of DNA at these
sites is the basis of DNA profiling."”

12 Richard Saferstein, Criminalistics: An Introduction to Forensic Science, Seventh Edition, Prentice Hall, New Jersey, 2001.

13 Robert Goetz, ‘DNA For Lawyers: Unravelling the Mystery’, Paper presented at the Sixth International Conference and General
Meeting of the International Association of Prosecutors, Sydney, 2-7 September 2001.

14 The main exception is red blood cells.

15 Saferstein, Op. Cit.

16 Roger Highfield, “DNA survey finds all humans are 99.9% the same”, hitp://www.telegraph.co.uk/news, 20 December 2002.
17 NSW Police, Forensic Services Group, DNA Sampling, presentation, 2001.
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Figure 2.1: Visual representation of short tandem repeats

Person A

(4 repeats)

Person B

(7 repeats)

Source: NSW Police Forensic Procedures Implementation Team (FPIT).

A DNA profile is usually presented as a list of numbers and letters based on the number of short tandem
repeats found at each relevant locus. The following diagrams show what a DNA profile could look like.

Figure 2.2: DNA Profile
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Source: The Forensic Science Service, UK.'®

Figure 2.3: DNA Profile

Name of | D3S1358 | VWA | FGA | Amelogenin (sex) | D18S51 | D21S11 | D18S51 | D5S818 | D13S317 | D7S820
Locus
(region of
DNA)

Profile 15,16 14, |21, |XY 11,14 [29,30 [14,16 12,13 |8,10 10,10
17 21

Source: Goetz."

18 http://www.forensic.gov.uk/forensic/entry.htm.

19 Goetz. Op. Cit.
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DNA profiles are compared to other DNA profiles obtained from crime scenes, suspects, offenders and
volunteers, in order to identify possible links between people and offences.

DNA laboratories in all Australian jurisdictions use the ‘Profiler Plus’ system of DNA profiling.2°

Forensic scientists do not examine the whole DNA, but only a certain number of loci on the DNA. A
match between a person’s DNA profile and a DNA profile found at a crime scene represents only a
chance or probability that the two samples came from the same person.

In a recent case, forensic experts gave evidence that the probability that the DNA profile in question
came from a person randomly selected from the population, as opposed to from the suspect, was 90
billion to one.?!

The significance of forensic DNA evidence

‘Forensic’ DNA evidence relates to the use of DNA profiles for the investigation and prosecution of crime.
DNA can also be used for other purposes such as medical research or determining biological parentage.

All DNA extracted from the nucleus of any cell from the one person is the same, whether it is taken from
white blood cells, hair root cells or cells from the inside of a person’s mouth. A person’s DNA remains
the same throughout their life. This means, for example, that the DNA from blood or other biological
material found at a crime scene can be compared with the DNA taken from a person’s mouth or hair to
determine whether the blood at the crime scene is likely to have come from that person.

DNA evidence is ‘circumstantial’ evidence.?? The fact that a person’s DNA matches that found at a crime
scene is not necessarily significant. For example, the person may have a legitimate reason for having
been at that place or they may have visited the place, leaving their DNA at the scene, long before the
crime was committed. It is also possible that their DNA may have been transferred to the scene without
them having physically been there, such as by another person (either unintentionally or deliberately).

Police use DNA profiling and DNA databases during investigations to link persons to crime scenes. DNA
can also be helpful during the investigation stage to exclude people as suspects, thereby preventing
unnecessary investigations and saving valuable police resources.

DNA evidence has been used as a tool in many high profile criminal investigations, including the
identification of Bali bombing victims, the ‘Backpacker Murders Case’®, the investigation of the
attempted extortion of Arnotts Biscuits and the investigation into the disappearance of English
backpacker, Peter Falconio.

The Australian Federal Police has reported successes in linking DNA found at 10 to 15 different
burglaries to a suspect through a matching DNA profile.2* DNA profiles have also been obtained from
some unusual samples, including an apple core, a smudged fingerprint, dentures, a half-eaten sausage
roll, and a false fingernail from a burglary scene.?®

20 The scope of this report does not allow a comprehensive discussion of how DNA profiles are obtained. Readers can obtain a
description of the profiling process used in NSW from the decision in R v Gallagher, judgement of Barr J., [2001] NSWSC 462.

21 Rv Karger [2002] SASC 294 Court of Criminal Appeal (Doyle CJ, Prior & Gray JJ).

22 Circumstantial evidence is evidence of a fact (or facts) from which the decision maker is asked to conclude that a further fact
existed. Circumstantial evidence is sometimes contrasted with direct evidence, which is evidence given by a person that s/he
actually saw, heard or otherwise perceived that a particular fact existed.

23 R v Milat (NSW Sup Ct, No 70114/1994, Hunt CJ at CL, 22 April 1996, unreported).

24 Julie Sutton, ‘DNA Profiling: present capabilities and future developments’, Platypus: The Journal of the Australian Federal Police,
No 72, September 2001 at 11.

25 Sutton, J, Ibid.
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Napper, A National DNA Database: The United Kingdom Experience?
Extract

In November 1983 a 15 year old schoolgirl, Lynda Mann, was raped and murdered in Leicester, England.
The killer was never caught. Three years later another 15 year old, Dawn Ashworth, was also raped

and murdered within one mile of where Lynda Mann’s body was found. Police believed that they were
looking for the same murderer and stepped up their investigations in the wake of the second murder.

Subsequently a 17 year old youth, Richard Buckland, was arrested in 1986 and confessed to the
murder of Dawn Ashworth, however he denied any involvement in the first murder of Lynda Mann. So
determined were the detectives to prove that the same person had killed both girls that they looked for
ways to link Buckland to the Lynda Mann murder. The head of the investigation had heard of the work
of Professor Alec Jeffreys at the local Leicester University. Professor Jeffreys was undertaking long term
research into diseases caused by mistakes in our DNA, and had developed a more sophisticated blood
test than had hitherto been available. The police asked for Professor Jeffreys’ help to link Buckland to
both murders.

Professor Jeffreys really stunned the detectives. Far from linking Buckland to either murder, his results
cleared him of both murders. Furthermore, he did indicate that the same person had killed both girls
— but it was not Buckland. Why Buckland had confessed in the first place has never been established.
Professor Jeffreys went on to tell the police that if they identified the killer and could supply a blood
sample from him he was confident his test could confirm the fact for them.

The police then launched their first mass screen by taking blood from 600 men in three small villages
that surrounded the murder sites. During the course of this exercise a local baker, Colin Pitchfork,
persuaded a friend to stand in for him during the blood tests. He even altered his passport, which the
friend used as identification, telling him he did not want his wife to find out that he was having an affair.
This deception was discovered when the friend told somebody at work and they alerted the police.
Pitchfork was interviewed and a blood sample taken. It was sent to Professor Jeffreys. He confirmed that
Pitchfork was the killer. Pitchfork was later sentenced to life imprisonment for the two murders. The age
of DNA in crime investigation had begun.

Forensic DNA sampling has the potential to affect many aspects of the criminal justice system. We note
that the draft Criminal Appeal Amendment (Double Jeopardy) Bill 2003 was released recently for public
comment.?” One of the objectives of this proposed law is to enable a person acquitted of an offence

to be retried (in some cases) if there is ‘fresh and compelling evidence of guilt’.2® In February 2003, the
Premier proposed that consideration be given to the legislative overturning of the double jeopardy rule in
cases ‘where compelling new evidence, such as DNA, comes to light after acquittal’. The Premier stated
‘it is the arrival on the scene of DNA more than any other factor that has driven this process’.?®

International Context

In 1995 the UK set up the first national DNA database for the purpose of comparing DNA profiles
obtained from crime scenes with those obtained from suspects and convicted offenders. Since that time
police in many jurisdictions have established reference databases of DNA profiles from offenders with
which they can compare DNA profiles obtained from crime scenes.

26 Robin Napper, R, “A National DNA Database: The United Kingdom Experience”, Australian Journal of Forensic Sciences, Vol 32,
2000, pp 65-66.

27 Consultation Draft Bill: Criminal Appeal Amendment (Double Jeopardy) Bill 2003, 3 September 2003.
28 Explanatory Note, Criminal Appeal Amendment (Double Jeopardy) Bill 2003.
29 The Hon. R Carr MP, NSWPD, Legislative Assembly, 3 September 2003 p 3076.
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In 1998 Interpol (the International Criminal Police Organisation) passed a resolution to adopt guidelines
promoting the ‘harmonization of the use of DNA technique worldwide’, and emphasising that ‘national
DNA databases of offenders and crime scene stains should be as comprehensive as possible, within the
existing legislative limits, both nationally and internationally’.®® Australia has been a member country of
Interpol since 1948.3!

The FBI set up the National DNA Index System in the USA in 1998. This database aimed to enable city,
county, state and federal law enforcement agencies to compare DNA profiles electronically.

During the three years between 1999 and 2002, the number of countries with an operational DNA
database increased by 14% to 41. In 2002 a further 27 countries reported plans to implement a DNA
database.®

National Context

In 1998 the Commonwealth Government committed $50m to establish the ‘CrimTrac Agency’, a central
element of which was the creation of a national DNA database. The CrimTrac Agency aims to support

Australian police services through the provision of national information systems and investigative tools.

In Australia, the constitutional arrangement is such that the general criminal law is a matter for the states
and territories rather than a matter for the Commonwealth. This system has resulted in some significant
differences in the various criminal laws of the states and territories.®®

In order to develop an Australian National DNA Database, it was important to try to ensure that the

laws regulating the sharing of database information between the different states and territories were
compatible.?* Since 1991 a national committee® consisting of representatives from most Australian
jurisdictions has been working on a national criminal code. One of the tasks of the committee was to
develop a ‘model forensic procedures bill’ for adoption by all Australian jurisdictions. The adoption of

the model bill would ensure consistency in the laws relating to forensic procedures across Australian
jurisdictions. This would overcome major obstacles to sharing DNA database information. In February 2000
the committee released the final draft of the Model Forensic Procedures Bill (hereafter, the Model Bill).*

However, through the parliamentary process of law making, all jurisdictions departed from the Model Bill
to a greater or lesser extent. NSW is considered to be one of the few jurisdictions in which the forensic
procedures legislation is largely consistent with the Model Bill.3” The effect of these legislative variations
has resulted in the stalling of the operation of the National Criminal Investigation DNA Database. This

is because it is not clear whether information obtained from forensic procedures can be legally shared
between jurisdictions with such different laws governing the taking of forensic DNA samples. This issue
falls outside the scope of this review and has been examined in detail in other publications.%®

30 ICPO Interpol — General Assembly, 67th Session, Resolution No AGN/67/RES/8.
31 ‘Interpol Grows Towards Next Millennium’, Platypus, June 1999.

32 These figures relate only to Interpol Member States. Interpol DNA Unit, Global DNA Database Inquiry: Results and Analysis 2002,
ICPO Interpol, General Secretariat, 2003.

33 Matthew Goode, ‘Constructing Criminal Law Reform and the Model Criminal Code’, 26(3) Criminal Law Review 152 (2002).

34 Model Criminal Code Officers Committee of the Standing Committee of Attorneys-General (MCCOC), Model Forensic Procedures
Bill and the Proposed National DNA Database, May 1999, preface at 11.

35 The National Model Criminal Code Officers Committee, which consists of an officer from each Australian jurisdiction with expertise
in criminal law and criminal justice matters. The National Model Criminal Code Officers Committee (or MCCOC) is a sub-committee
of the Standing Committee of Attorneys-General.

36 MCCOC. Op. Cit. Model Criminal Code Officers Committee of the Standing Committee of Attorneys-General, Model Forensic
Procedures Bill - DNA Database Provisions — Explanatory Notes, February 2000.

37 Standing Committee on Law and Justice, Report No 18: Review of the Crimes (Forensic Procedures) Act 2000, February 2002;
Australian Law Reform Commission and the National Health and Medical Research Council (ALRC/NHMRC), Discussion Paper 66:
Protection of Human Genetic Information, August 2002.

38 See for example, ALRC/NHMRC, Op. Cit. and Report of the Independent Review of Part 1D of the Crimes Act 1914 — Forensic
Procedures, March 2003.
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NSW context - before the Crimes (Forensic Procedures) Act 2000

Prior to the 1995 decision in Fernando v Commissioner of Police®, it was thought that the police in NSW
could legally take blood samples from people accused of offences without their consent. However, the
NSW Court of Appeal decided that neither the Crimes Act 1900 (as it was written at that time) nor the
common law authorised the taking of forensic samples, without consent, from accused persons.

In response, the NSW Parliament amended the Crimes Act to provide for the taking of blood, hair and
saliva samples from accused persons who are ‘in lawful custody upon a charge’ without their consent.
This was intended to be an interim measure until a new law was drafted that dealt with this issue and the
National DNA Database.*

The NSW Crimes (Forensic Procedures) Act 2000

The Crimes (Forensic Procedures) Bill 2000 was introduced into the NSW Parliament in May 2000. The
amended bill was passed and assented to on 5 July 2000. Most of the provisions in the NSW Act came
into operation on 1 January 2001.%

During the second reading debates, some NSW parliamentarians hailed the Act as ‘probably the most
important legislation to come before the House this session.’*> Members of both houses were impressed
by the impact of the UK DNA database upon the clear-up rates of crimes. For example, the Leader of the
Opposition in the Legislative Council stated:

The figures from the United Kingdom speak for themselves: DNA testing has assisted to solve more
than 212 murders, 868 sexual assaults, 479 serious robberies and 34 murders that were previously
recorded as unsolved. The paper presented to the Sydney Forensic Society states that police now
have 740,000 suspected (sic) samples with a hit rate of 92 per cent. In fact, some 400 crimes are
solved each week using DNA testing.*®

However, many members expressed some concern about the Act. Some concerns related to the breadth
of the legislation, including the number of suspects and volunteers that would be subject to DNA
sampling.** Other concerns related to the sampling being carried out by police, and the potential for
perceived bias or corruption by police who are also responsible for the investigation of crimes.* Some
members expressed the view that magistrates, not police, should be authorised to order compulsory
forensic procedures upon a non-consenting person:

If police have the power to authorise DNA testing, all semblance of fair, impartial and independent
administration of DNA testing will be lost.*

It was partly due to the concerns raised by members of Parliament that the Act ultimately provided for
three oversight mechanisms*’:

* aninquiry by the Standing Committee on Law and Justice (s 123)
e areview by the Attorney General (s 122)
» the scrutiny of police functions under the Act by the NSW Ombudsman (s 121).

39 Fernando v Commissioner of Police (1995) 36 NSWLR 657 (78 A Crim R 64)
40 The Hon J W Shaw, MLC, , NSWPD, Legislative Council, 20 June 2000 p 7101.

41 The exceptions were section 121 relating to the NSW Ombudsman’s role, which commenced operation on the date of assent, and
Part 8 of the Act relating to volunteers. Part 8, which was amended by the Crimes (Forensic Procedures) Amendment Act 2002,
commenced on 1 June 2003.

42 For example, Mr M Richardson MP, NSWPD, Legislative Assembly, 7 June 2000 p 6736.

43 The Hon. M J Gallacher MLC, NSWPD Legislative Council, 21 June 2000 p 7275.

44 For example, Mr Richardson MP NSWPD, 7 June 2000 p 6738.

45 The Hon R S L Jones MLC , NSWPD, Legislative Council, 28 June 2000 p 7658.

46 Ms L Rhiannon NSWPD, Legislative Council, 28 June 2000 p 7662.

47 See, for example, NSWPD, Legislative Council 28 June 2000, p 7678; NSWPD, Legislative Assembly, 8 June 2000 p 6917.
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Implementation of Part 7 of the Crimes (Forensic Procedures) Act 2000 by NSW Police

The Act received assent on 5 July 2000, and the new police powers came into effect in January 2001.

Throughout 2000, NSW Police concentrated its resources on managing the Sydney Olympics. Almost
5,000 sworn officers were dedicated to work on the preparations for, and the period of, the Olympics.*

There were just over two months between the end of the Olympic/Paralympic period and the
commencement of the DNA sampling of serious indictable offenders. During this time NSW Police
prepared interagency agreements with NSW Health and DCS, drafted policies and procedures for the
DNA sampling, obtained appropriate DNA sampling equipment and trained relevant staff.

The Forensic Procedures Implementation Team (FPIT) is part of the Forensic Services Group and was
established to support the operational implementation of the Act within the NSW Police Service.

The role of FPIT includes:

e developing Standard Operating Procedures (SOPS)
» coordinating the DNA testing of serious indictable offender inmates within NSW correctional centres

* establishing, implementing and monitoring quality control mechanisms for both suspect and
inmate forensic testing

¢ developing and monitoring the operation of the Memorandum of Understanding between the
Police Service and the Division of Analytical Laboratories and the Department of Corrective Services

* monitoring the uploading of profiles to the CrimTrac database, the dissemination of matches and
the destruction of samples/profiles as required

* providing support and timely advice to operational police through the Forensic Procedures Help-Line
e establishing and maintaining a Forensic Procedures Intranet Website

* developing and implementing systems and processes to support the exchange of DNA matching
information.*®

NSW Police decided that Operational Support Group (OSG) officers® would conduct the DNA sampling
of serious indictable offenders due to their training and experience in dealing with both volatile situations
and prisoners in correctional and juvenile justice environments. These officers constituted the Inmate
Testing Teams (ITTs), and were crucial to the successful implementation of the DNA sampling of serious
indictable offenders.

Initially, there were four ITTs — each consisting of four police officers from OSG. These teams travelled
to all the correctional centres in NSW taking DNA samples from eligible inmates and detainees. As
time progressed, there were fewer serious indictable offenders in the correctional system who had not
provided a DNA sample for the purpose of the DNA database. NSW Police reduced the number of ITT
officers accordingly and by January 2003, there were only two dedicated ITT officers for the forensic
DNA sampling of serious indictable offenders.

During the training of the ITTs, DCS emphasised the importance of carrying out the DNA sampling ‘as
if you were conducting the forensic procedure in someone else’s home’.5" NSW Police policies and
procedures aimed to reflect this approach. For example, the OSG officers were required to swap their
blue overalls and boots for plain clothes and name badges when conducting compliant sampling.*

The DNA sampling of serious indictable offenders commenced on 8 January 2001.

48 NSW Police, Annual Report, 2000-2001.
49 Forensic Procedures Implementation Team page, NSW Police Intranet (as at August 2003).

50 The Operational Support Group provides 24-hour operational support to Local Area Commands in emergency situations or events
involving large crowds.

51 Tom McLoughlin, Department of Corrective Services, Training provided to ITTs, Westmead, 5 December 2000.

52 Compliant sampling is defined as any DNA sampling where the inmate does not physically resist the procedure, regardless of
whether he or she has consented to it.

14

NSW Ombudsman



The Forensic DNA Sampling of Serious Indictable Offenders under Part 7 of the Crimes (Forensic Procedures) Act 2000

Chapter 3: Other reviews of forensic procedures legislation

As stated earlier, our role was to ‘keep under scrutiny the exercise of the functions conferred on police
officers’ under the Act. Because the Act raises different issues relating to serious indictable offenders
than those affecting suspects and volunteers, and because NSW Police initially focused upon the DNA
sampling of serious indictable offenders, we decided to examine and report on the implementation of
Part 7 of the Act first.

NSW Legislative Council Standing Committee on Law and Justice®

To address concerns about the scope and operation of the proposed Act, the Crimes (Forensic
Procedures) Bill 2000 was amended to require the Legislative Council Standing Committee on Law and
Justice (the Standing Committee) to inquire into the operation of the Act and report to Parliament as
soon as possible after the end of the period of 18 months from the date of assent.

In particular, the Standing Committee was asked to look at:

e the relevant provisions of the Model Forensic Procedures Bill

* the wider social and legal implications of use of information from matching DNA profiles obtained
from forensic material

» the effectiveness of matching DNA profiles as an investigative tool

 the reliability of the matching of DNA profiles for the purposes of forensic identification.

The Standing Committee was also tasked with considering any additional safeguards that might be
put in place to protect the civil liberties and privacy of persons on whom forensic procedures might be
carried out. The review was conducted over 2000 and 2001, and the report was tabled in February 2002.

The Chair of the Standing Committee, The Hon. Ron Dyer MLC, said that the focus of the inquiry was the:

reliability and effectiveness of DNA evidence, and the legal and social implications of its use in criminal
investigations.®*

The Standing Committee considered it important to emphasise that DNA profiling had its limitations and
that of itself, DNA profiling cannot sustain a conclusion that the suspect is the offender. It highlighted the
risks of laboratory errors, contamination and tampering. In response to these concerns, the Standing
Committee heard evidence from NSW Police on processes to minimise the likelihood of DNA evidence
being tampered with to make a case against an offender. While the Standing Committee acknowledged
the value of DNA in association with other evidence, it expressed the opinion that a conviction based
solely on DNA would be unsafe, and recommended that the Attorney General consider requiring judges
to warn juries of this risk.

The Standing Committee considered that it was unqualified to reach a definitive view on the impact and
effectiveness of DNA matching, and felt that this was a matter that would best be followed up by the
Bureau of Crimes Statistics and Research (BOCSAR). The Standing Committee accepted that there were
concerns about the impact of DNA testing and matching on such fundamental legal rights as the right

to silence; the privilege against self-incrimination; the right to privacy; and the right to a fair trial. The
Standing Committee recommended that such issues be addressed through judicial and legal education
to ensure that lawyers and judges were aware of the impact of forensic evidence on these principles.

53 NSW Legislative Council Standing Committee on Law and Justice (“Standing Committee”), Review of the Crimes (Forensic
Procedures) Act 2000, Parliamentary Paper No 1118, February 2002. This summary was approved by the Standing Committee on
25 November 2003.

54 The Hon. Ron Dyer MLC. NSWPD, Legislative Council, 13 March 2002. p. 298.
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The Standing Committee considered the thresholds required to obtain forensic samples, as set out in
the Act, were inadequate compared to the provisions in the MCCOC Model Bill, and suggested that the
NSW Act would be improved by introducing guidelines that required officers and magistrates to consider
whether a DNA sample request was justified in all the circumstances.

The Standing Committee heard concerns about the use of mass testing, where DNA samples are taken
from every member of a given group. In response the Standing Committee considered that mass testing
should only be conducted as a last resort, confined as narrowly as possible, and that consideration be
given to requiring a court order for voluntary mass screening.

The Standing Committee had concerns about the then failure to commence Part 8 of the Act (which

did not commence until 1 June 2003), dealing with volunteers. The Standing Committee expressed
concern that victims of crimes were to be treated in a similar manner to suspects when they volunteered
to have a DNA sample taken, and recommended specific procedures for victims of crime. The Standing
Committee criticised the consent procedures as excessively complex and incomprehensible. In the case
of prisoners, consent procedures were seen to be unnecessary and unhelpful, given that samples could
be forcibly obtained and that some prisoners felt a deal of duress if even consenting to samples being
taken, putting the validity of the samples into question.

The Standing Committee also suggested that a new regime of safeguards and offences be established
to prevent the misuse of DNA samples and databases, and inappropriate retention of samples. It also
proposed stricter rules for the admissibility of DNA evidence, which would allow consideration of the
evidence when there had been minor breaches in its collection, but would exclude evidence obtained in
contravention of the Act.

While some of the recommendations made by the Standing Committee were addressed through the
Crimes (Forensic Procedures) Amendment Act 2002, most were held in abeyance until such time as
the Attorney General’s review was completed or referred to other agencies for consideration, and
implementation if thought appropriate.

NSW Attorney General®®

Section 122 of the Act required the Attorney General to review the Act to determine ‘whether the policy
objectives of the Act remain valid and whether the terms of the Act remain appropriate for securing those
objectives.’

In May 2002, the Attorney General’s Department commissioned an independent review, conducted by
Professor Mark Findlay, Deputy Director of the Institute of Criminology, who took as his brief:

* the identification of the operational and policy objectives for the Act, and the establishment of a
comparative framework to assess the validity and appropriateness of these objectives
 the evaluation of the crime control objectives of the Act including:

- improvements of police investigative capacity to identify or exclude suspects through the use of
crime scene DNA

- improvement of investigation and prosecution capacity by linking otherwise unconnected
crimes through crime scene DNA

- improvement of police practice and investigation capacity by a more refined targeting of crimes,
which have traditionally had low clearance rates

55 Professor Mark Findlay, Independent Report of the Crimes (Forensic Procedures) Act 2000, University of Sydney, 2003. This report
was tabled in Parliament on 19 November 2003.
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* the evaluation of process objectives including:

- the complexity of the provisions of the Act regulating the collection of samples from suspects,
serious indictable offenders and volunteers (and the obtaining of consent)

- whether the collection scheme is intended to achieve an appropriate balance between the
individual’s right to privacy and the needs of law enforcement officials, and if so, is the objective
achieved in practice

* the evaluation of operational measures including:
- data on the testing of suspects held by police and other agencies
- making of compulsory orders by judicial officers on the application of the police

- the views of the Department of Corrective Services and the Division of Analytical Laboratories
concerning the operation of the Act

* the analysis of the recommendations of the Standing Committee, and where appropriate, specific
responses to their content, application and consequences

* the evaluation of the operation of the Act against the experience of the primary stakeholders,
and recommend legislative, administrative and procedural changes as appropriate to improve the
operation of the Act and

e comment on the manner in which the Act and its operations should be monitored and evaluated on
an ongoing basis.

The Independent Review was completed in April 2003, and tabled in Parliament in November 2003. In
considering it for our review, we gave particular attention to its examination of three aspects of the Act:
police investigation, scientific analysis and criminal trial. In dealing with issues arising from the collection
and use of DNA evidence, it recommends legislative amendments, the development of an interagency best
practice strategy, and a more integral role for the proposed State Institute of Forensic Sciences, provided it
is under the jurisdiction of NSW Health and the Attorney General’s Department and not NSW Police.

The Independent Review gives extensive coverage to the effect of DNA evidence in trials, particularly
before juries. lts emphasis on a best practice approach for the coordination and management of
forensic procedures focuses on the development of best practice strategies at a Summit, with agencies
developing Standard Operating Procedures, policies, procedures and guidebooks from an integrated
best practice approach.

In November 2003, the Government tabled its response to this report. It indicated that an
interdepartmental working group will consider some of the Independent Review’s recommendations in
detail. The working group includes representatives from the Attorney General’s Department, the Ministry
for Police, NSW Police, NSW Health, DCS, DJJ, the Department of Aboriginal Affairs and Privacy NSW
and since the report was tabled has been extended to include representatives from the Office of the
Director of Public Prosecutions and the Legal Aid Commission.
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Australian Law Reform Commission and the Australian Health Ethics Committee of the National
Health and Medical Research Council®®

The terms of reference for this inquiry required the Australian Law Reform Commission and the Australian
Health Ethics Committee to consider how to best protect privacy, protect against unfair discrimination and
ensure the highest ethical standards of research and practice for human genetic information, and the samples
from which such information is derived. In March 2003, it provided the Commonwealth Attorney General

and Minister for Health and Aged Care with a two volume report dealing with a myriad of issues in respect of
human genetic information.

In relation to law enforcement and evidence gathering procedures, the report articulated a concern that
there was a lack of harmony in Commonwealth, state and territory forensic procedures laws and practices
in spite of MCCOC’s Model Forensic Procedures Bill. The report recommended the development of national
minimum standards in Australian forensic procedures legislation with respect to the collection, use, storage,
destruction and index matching of forensic material (and the DNA profiles created from such material) to
facilitate an effective national approach to sharing genetic information.

The report recommended that the legislative definition of ‘destruction’ for genetic samples and profiles should
provide for the physical destruction of genetic samples or permanent and irreversible de-identification of
profiles. It also recommended that the Commonwealth develop and publish guidelines for the authorisation
and the conduct of ‘mass DNA screening’ programs.

The report also asked the Commonwealth to consider whether to remove ‘consent’ provisions for the taking

of DNA samples from suspects and serious offenders, so that a forensic procedure could be conducted only
pursuant to an order made by a judicial officer or an authorised police officer in accordance with existing
provisions. These recommendations were said to better reflect the inherently coercive nature of the procedures
in these circumstances, and would remove potential arguments about the validity of consent given.

The report further recommended the clarification of arrangements for the use of DNA testing and genetic
information for the purpose of identifying missing and deceased persons; that the Commonwealth take
reasonable steps to ensure that information stored on a DNA database system that is disclosed to Interpol or
another foreign agency will be held, used or disclosed consistently with Australian minimum standards; and
changes to the oversight framework for DNA database systems used in law enforcement, to ensure public
confidence in their integrity.

In addition, the report recommended better education about the use of DNA evidence for lawyers and judges
involved in criminal proceedings, and that a model jury direction be developed to provide better guidance in
evaluating DNA evidence.

The report also recommended the long term retention of forensic material found at the scene of serious
crimes, and the establishment of a process to consider applications for post conviction review from any
person who alleges that DNA evidence may exist that calls his or her conviction into question.

Commonwealth Independent Review of Part 1D of the Crimes Act 1914

This report was required by section 23YV of Crimes Act 1914 (Cth), and focused on the operation of
forensic procedures systems at the national level, the extent to which these have contributed to the
conviction of suspects, the effectiveness of oversight and accountability mechanisms, disparities in
the legislative and regulatory regimes in the various jurisdictions and issues relating to privacy or civil
liberties. It reported to the Minister for Justice in March 2003.

The report’s major concern was that the national DNA database system was not yet in operation, with
only NSW having loaded profiles onto the relevant CrimTrac database, NCIDD. This adversely affected the
review’s capacity to examine the national operation of the DNA database system.

56 Australian Law Reform Commission and the National Health and Medical Research Council Australian Health Ethics Committee,
Essentially Yours: The Protection of Human Genetic Information in Australia, Report 96, March 2003. The Australian Law Reform
Commission approved this summary on 24 November 2003.

57 Commonwealth of Australia, Report of the Independent Review of Part 1D of the Crimes Act 1914 — Forensic Procedures, March
2003. This summary was approved by the Commonwealth Forensic Procedures Review on 25 November 2003.
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It addressed the need for enhanced accountability arrangements for forensic procedures systems

across Australia in terms of improved complaint handling, reporting and internal and external

audits. It recommended that the external scrutiny mechanisms be based upon existing cooperative
processes between the Commonwealth and state Ombudsman offices, with the involvement of Privacy
Commissioners and other monitoring bodies. It also recommended that the Ombudsman or equivalent in
each jurisdiction report within twelve months as to whether there were any legislative impediments to cross
referral of matters between jurisdictions.

The report noted that a future review, contemplated for two years time, may be in a better position to
consider the operation of the national DNA database.

Western Australian Parliament - Legislation CommitteeS?

A parliamentary committee inquiry followed minor changes to legislation in Western Australia to permit
the taking of forensic samples. This led to a more detailed inquiry into the area of forensic procedures
and DNA profiling in anticipation of more comprehensive state legislation. The parliamentary Committee
examined interstate and international approaches and looked into such issues as the establishment of a
DNA database, the collection, analysis, access to and storage of DNA samples and DNA profiles, and the
uses that might be made of DNA information.

The Committee emphasised that its reports on these matters represented largely preliminary views, and
that the issues could warrant further examination. Among the most significant recommendations, the
Committee recommended that persons who have been convicted of an indictable offence (whether before
or after the commencement of legislation enabling the conduct of a forensic procedure) and who are in
prison, on parole, serving suspended sentences or who have been deemed unfit to plead be required to
provide samples. The Committee also recommended that the functions of police investigation, and forensic
and DNA analysis, should be functionally autonomous and operationally and financially independent from
each other. The Committee further recommended that regulatory oversight of, and the roles of database
manager and custodian of any Western Australian DNA database, be separate to law enforcement
authorities and be fulfilled by a functionally autonomous public agency.

Victorian Parliament Law Reform Committee®®

The Law Reform Committee of the Victorian Parliament has received a referral from the Governor in Council
to consider and report on:

The collection, use and effectiveness of forensic sampling and the use of DNA databases in criminal
investigations, with particular emphasis on identifying areas and procedures which would more
effectively utilise forensic sampling and improve investigation and detection of crime.

The reference was first made during the 54" Parliament but lapsed when Parliament was prorogued in
October 2002. The reference was reinstated in the 55" Parliament in April 2003. The inquiry has produced
a brief discussion paper and commissioned three expert papers. In March 2004, a report covering: the
legal aspects of the regime; the practical and scientific dimensions of obtaining DNA samples and profiles;
and the potential impact on the Victorian Aboriginal community of DNA sampling was released.

The inquiry reviewed the current legislative and procedural regimes regulating the use of DNA sampling for
criminal investigative purposes. This included all stages of the process from sample collection, through to
storage and destruction. The inquiry particularly focused on the use made of samples and the resultant
profiles produced, and the effectiveness of the existing DNA sampling regime. Recommendations to
improve the investigation and detection of crime, while maintaining adequate protection of the rights of
those providing samples and safe guards against misuse, have been made.

58 Western Australia Legislative Council, Report No. 46 — Forensic Procedures and DNA Profiling, 1998 and Report No. 48 - Forensic
Procedures and DNA Profiling: The Committee’s Investigations in Western Australia, Victoria, South Australia, the United Kingdom,
Germany and the United States of America, 1999. This summary was approved by the current Legislative Council Standing
Committee on Legislation in November 2003.

59 Victorian Parliament Law Reform Committee, Inquiry into Forensic Sampling and DNA Databases (References made 21 November
2001 and 15 April 2003). This summary was approved by the Victorian Parliament Law Reform Committee on 2 December 2003.
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Chapter 4: Methodology

This report documents our work and activities scrutinising the exercise of police functions under Part 7 of
the Act. Part 7 allows police to obtain DNA samples from serious indictable offenders.

Our research was guided by the scope of our review of these new police powers, which is described in s
121 of the Act. There were some functions that relate to the DNA sampling of serious indictable offenders
that we did not examine in detail because they were not within the scope of our review. The Innocence
Panel, for example, is not one of the functions of police under the Act. The forensic DNA sampling

of home detainees under Part 7 of the Act commenced after the end of our review period. We have,
however, included some information about these activities.

Government agencies other than NSW Police carried out functions that were required to obtain forensic
DNA samples from serious indictable offenders. Custodial and supervisory agencies, such as DCS, DJJ
and the Home Detainees Program played a significant role in facilitating the DNA sampling under Part
7 of the Act. In addition, the Division of Analytical Laboratories (DAL) was contracted by NSW Police

to analyse the forensic material obtained from serious indictable offenders and manage the NSW DNA
database.

We are very grateful to these and other agencies for providing us with the information that we required
to carry out our review. In particular, we acknowledge the assistance of the NSW Police Forensic
Procedures Implementation Team (FPIT) and the members of the Inmate Testing Teams, the DCS DNA
Testing Unit and Correctional Centre Liaison Officers, and the Forensic DNA Laboratory at the Institute
of Clinical Pathology and Research/Division of Analytical Laboratories. We would also like to thank

the Police Association of NSW and those police in other jurisdictions that generously provided us with
information about DNA sampling in their jurisdictions.

In order to conduct a thorough and balanced review of the implementation of the Act, we sought the
views of those people who were directly affected by the legislation. Those affected included serious
indictable offenders, police who carry out the DNA sampling, correctional officers who coordinate the
DNA sampling in the prisons and detention centres, and FPIT which coordinated the DNA sampling at a
management level.

To do this we adopted a multifaceted research strategy to obtain information from a range of sources
on the central research question of whether police exercised their functions under Part 7 of the Act in a
proper, effective and fair manner. By adopting this method we also aimed to minimise the limitations of
any one source of information or research method.

In some of our activities, time and resources limited us to auditing small, rather than large, samples. The
size of the samples we examined made it impossible to draw conclusions about the experiences of all of
the 10,408 serious indictable offenders sampled during our review period. However, these audits were
extremely useful in providing context for the findings from our other research activities.

From time to time during our review, we discovered areas of police practice or policy that caused

us concern. Our approach in these situations was to first obtain a clear picture of the issue from the
available research evidence, and then to bring the matter promptly to the attention of NSW Police. We
met regularly with FPIT to facilitate these discussions. This provided NSW Police with the opportunity to
respond to our concerns, and to take appropriate action to rectify or ameliorate identified problems. This
report describes the actions taken by NSW Police and the other relevant agencies in response to these
concerns.
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This approach is consistent with our corporate goal to assist agencies to remedy deficiencies and
improve service delivery.

We treated all the information that could identify a person or people as confidential. In the report we have
attempted to omit all information that could be used to identify individual serious indictable offenders,
police, correctional and other officers to ensure their anonymity.

Our main research strategies are summarised below.

Computerised Operational Policing System

Information from NSW Police’s Computerised Operational Policing System (COPS) was central to our
review. The COPS database provides a structure for police to record incidents and other details such as
the name of the serious indictable offender, the type of forensic procedure carried out, the date that the
sample was taken and the location of the sampling.

We discussed the limitations of COPS in an earlier legislative review report, Policing Public Safety®,
and we found similar problems during this current review. The main problems were incorrect entries
of information about forensic procedures into the COPS database system, or the failure to record that
information. However, in relation to the DNA sampling of serious indictable offenders, data entry was
carried out by a small number of police officers — the Inmate Testing Teams - and so the errors were
fewer in type and number.

Consultation leaflet

Early in our review period, we distributed 3,000 copies of a leaflet®" that explained the role of the
NSW Ombudsman under the Act. The leaflet included a detachable reply-paid portion to provide an
opportunity for individuals and organisations to provide comments and register their interest in our
review. The replies assisted in our formulation of our consultation strategy.

Discussion paper
In November 2001 we released a discussion paper inviting the community to comment on the DNA
sampling of serious indictable offenders. We distributed over 500 copies of the discussion paper to a
range of key stakeholders, including:

* NSW Police

e Correctional Centre Inmate Development Committees

» Correctional Centre Liaison Officers

* Centre Managers of all NSW Juvenile Detention Centres

* Correctional Centre libraries

e Official visitors

e Prisoners’ rights groups

e Legal practitioners.

We received 49 responses from a range of stakeholders, including inmates, police, correctional centres,
government agencies and peak organisations. Often the issues raised in these responses then became
the subject of further inquiry.

60 NSW Ombudsman, Policing Public Safety: Report under section 6 of the Crimes Legislation Amendment (Police and Public Safety)
Act 1998, November 1999.

61 A copy of the leaflet is attached at Appendix B.
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Interviews with serious indictable offenders

In November and December 2001 we interviewed 192 serious indictable offenders® on a confidential
basis after police had asked them to provide a DNA sample. We conducted the interviews on 15
occasions at 12 different correctional centres in NSW. The serious indictable offenders interviewed
were from maximum, medium and minimum security centres, the only private centre in NSW, women’s
centres, rural and metropolitan centres and remand facilities.

The aim of these interviews was to obtain information directly from prisoners about their experiences of
the DNA sampling.

Focus group with NSW Police Inmate Testing Teams

We were keen to hear about the experiences and the views of the Inmate Testing Team (ITT) members.
To provide the ITT officers with the opportunity to voice their views about the DNA sampling of serious
indictable offenders, we held a ‘focus group’ with ITT members with the assistance of the Police
Association of NSW.

At the time of the focus group, the ITT consisted of 16 police officers, who had carried out over 7,000
forensic procedures on serious indictable offenders. It was therefore very important for us to learn from
their experiences. Fourteen of the 16 ITT members attended our voluntary focus group.

To encourage open and frank discussion we assured the ITT members that we would not identify
individuals in our report, and we held separate focus groups for the ITT officers and the managers of the
Inmate Testing scheme.

Focus groups with prison officers and prison welfare officers

We held focus groups with the Correctional Centre Liaison Officers who coordinate the DNA sampling
in adult correctional centres. DCS staff have a unique insight into the environment in which the forensic
sampling of serious indictable offenders takes place. The agreement between NSW Police and the
DCS in relation to the DNA sampling of serious indictable offenders imposes new responsibilities upon
correctional staff and has a direct impact on their work.

We canvassed the issues with correctional centre welfare staff because of their role to provide support
to inmates. The welfare officers told us about the kinds of questions inmates asked them about the DNA
sampling and some of the effects that the DNA sampling had upon inmates.

Interviews with managers of juvenile detention centres

We contacted all NSW juvenile detention centres and spoke to either the centre manager or another
senior officer. We asked about the procedures employed to facilitate the DNA sampling of young
serious indictable offenders, and any issues that may have arisen at their centres as a result of the DNA
sampling.®®

Interviews with police in other jurisdictions

We spoke to police in all Australian states and territories and also police in the United Kingdom and
Canada about the way that DNA samples were taken from prisoners in their jurisdictions. We were able
to obtain statistics and policies from other jurisdictions with which we could compare the approach taken
by NSW Police.®*

62 Of the 192 interviews conducted, 184 interviewees met our criteria and were included in the results. For more detail, see Appendix C.
63 A copy of the questionnaire used to interview Juvenile Justice Centre managers and senior staff is attached at Appendix D.

64 A copy of the questionnaire used to interview police in other Australian jurisdictions is attached at Appendix E.
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Audit of NSW Police video recordings of forensic DNA sampling

During our review period, NSW Police obtained DNA samples from over 10,000 serious indictable
offenders. We audited 265 video recordings of interactions between the NSW Police Inmate Testing Team
and serious indictable offenders. These included videos of DNA samples identified by NSW Police as
being taken by force. Examining these recordings assisted us in assessing whether the police carrying
out the sampling were adhering to the legislation and to NSW Police policies and procedures.®® We were
also able to identify the common questions that serious indictable offenders asked during the sampling
process and feed this information back to NSW Police and DCS.

Audit of DCS video recordings of non-compliant inmate escorts

If a serious indictable offender does not comply with the DNA sampling process, and refuses to go to
the Inmate Testing Area, it is the responsibility of the DCS Security Unit to deliver these non-compliant
serious indictable offenders to police. The DCS Security Unit may use chemical agents for this purpose.
All actions by the DCS Security Unit are required to be recorded on video.

We examined all available video recordings of the escorts, by the DCS Security Unit, of non-compliant
serious indictable offenders from their cells to the Inmate Testing Area.5®

Audit of records held by the DNA laboratory

We conducted an audit of 164 randomly selected DNA samples taken from serious indictable offenders
by NSW Police.” We checked the records held by NSW Police and compared them with records held by
the DNA laboratory to confirm that the DNA samples had been safely received at the DNA laboratory. We
also examined the amount of time that the DNA samples were in police custody before being submitted
to the laboratory.

Analysis of complaints and inquiries received at our office

We analysed all complaints and inquiries received about forensic samples taken from serious indictable
offenders. We were able to identify trends in the kinds of complaints and whether there were systemic
issues that needed to be addressed.

Examination of police exhibits systems

We examined the systems used by NSW Police Forensic Services Exhibits Store and the ITT to record
the use of forensic DNA sampling kits to determine whether these systems provided for the accurate
recording of the movement of DNA samples from the time they were obtained to their delivery at DAL.

Examination of systems and procedures at the DNA laboratory

NSW Police contracted the analysis of DNA samples to DAL, which is operated by Western Sydney Area
Health Service. We wanted to gain an insight into the way in which DAL managed, stored and recorded
information about DNA samples obtained under the Act. To do this we visited DAL on several occasions.
DAL provided us with a ‘walk through’ of their processes: from the point at which the sample is received
from police to the point at which police may be notified of a ‘link’ or ‘hit’ between two DNA profiles on the
database.®

Observation of Crimes (Forensic Procedures) Act Implementation Committee meetings

In October 2000, NSW Police established the Interdepartmental Committee on the Crimes (Forensic
Procedures) Act 2000 to deal with interagency issues arising from the implementation of the Act. NSW
Government organisations such as the Office of the Director of Public Prosecutions, Local Courts, the
DCS, the DJJ and NSW Health were represented on the Committee. We attended these meetings as an
observer, to monitor the issues that arose for each agency and how the Committee dealt with them.

65 For more information see Appendix F.
66 For more information, see Chapter 18.
67 For more information, see Appendix G.

68 Ultimately the CrimTrac Agency will perform this role. We have been advised that until the CrimTrac National Criminal DNA
Database is operating effectively, the DNA Database at DAL will be used to identify links between DNA profiles.
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Court proceedings

We monitored the outcomes of prosecutions involving the use of the Act and challenges by accused
persons to the evidence obtained by forensic procedures.

Statistical analysis of forensic procedures

We received and analysed regular statistical reports from NSW Police, which provided details about
how many buccal, hair and blood samples had been obtained from serious indictable offenders in each
correctional, periodic and juvenile detention centre.

We also monitored the accreditation of police officers who had been trained to carry out forensic
procedures.

Interviews with key stakeholders overseas

The officer who undertook the majority of our research for this review attended the Toronto Police

15th Annual Forensic Identification Seminar. This provided her with the opportunity to discuss

the implementation of forensic procedures legislation with police representatives from a variety of
jurisdictions, including the UK and several states of the USA. These discussions gave our office access
to a range of ideas and experiences in other jurisdictions.

Our officer also observed the evidence management procedures at the Canadian National DNA
Databank and the provincial Toronto DNA laboratory. She interviewed and held meetings with key police
and government stakeholders from Toronto and Ontario and discussed how other jurisdictions managed
controversial issues and problems in relation to forensic procedures and the maintenance of a DNA
database.

The officer provided a report of our Canadian research to NSW Police and the Interdepartmental
Committee on the Crimes (Forensic Procedures) Act 2000.%° She also brought back a variety of
information about the Canadian experience and made this available to many legal, government and
community stakeholders in NSW.

69 A report of our Canadian research is attached at Appendix H.
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Part B: Framework
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Chapter 5: Who can be DNA sampled under Part 7 of the Act?

As discussed earlier, a key objective of the Act was to facilitate NSW’s participation in the National DNA
Database. One of the indices (or categories) of DNA profiles on the DNA Database is offenders who have
been convicted of serious crimes.

Part 7 of the Act provides police with powers to perform forensic procedures on ‘serious indictable
offenders’. Section 61(4) provides that:

A person is authorised to carry out a forensic procedure under this Part on a person who is serving

a sentence of imprisonment for a serious indictable offence in a correctional centre or other place of
detention whether or not the offender was convicted of the offence before or after the commencement
of this section.

Therefore, the criteria that must be satisfied before a forensic procedure can be carried out under this
Part of the Act are:

1. the person must have been convicted of a serious indictable offence

2. the person must (at the time of the forensic procedure) be serving a sentence of imprisonment
for the serious indictable offence

3. the sentence of imprisonment must be being served in a correctional centre or other place of
detention.

These criteria have been the subject of differing interpretations and debate. This chapter examines each
of these criteria separately, and the approach taken by NSW Police to carry out mass sampling of all
eligible serious indictable offenders.

Convicted of a serious indictable offence

A serious indictable offender is a person who has been convicted of a ‘serious indictable offence’. In
NSW, indictable offences are considered to be either ‘serious’ or ‘minor’.”

A serious indictable offence is defined in s 3(1) of the Act, which states:
“serious indictable offence” means:

(a) an indictable offence under a law of the State or of a participating jurisdiction that is punishable by
imprisonment for life or a maximum penalty of 5 or more years imprisonment, or

(b) an indictable offence under a law of the State that is punishable by a maximum penalty of less
than 5 years imprisonment, being an offence the elements constituting which (disregarding
territorial considerations) are the same as an offence under a law of a participating jurisdiction that
is punishable by a maximum of 5 or more years imprisonment.

Section 95 of the Act defines ‘participating jurisdiction’ as:

The Commonwealth, or a state or Territory, in which there is a corresponding law in force.

70 Section 580E Crimes Act 1900.
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Section 95 defines ‘corresponding law’ as:

A law relating to the carrying out of forensic procedures and DNA databases that substantially
corresponds to Part 11 or that is prescribed by the regulations for the purposes of this definition.

As noted later, since June 2002, the Regulation has prescribed corresponding laws for all states and
territories.

The definition of ‘serious indictable offence’ is dependent upon several factors, including:

a) for NSW indictable offences, the maximum penalty being five or more years’ imprisonment

b) for indictable offences in other jurisdictions, whether that jurisdiction is a ‘participating jurisdiction’
within the meaning of the Act.

NSW indictable offences with a maximum penalty of 5 or more years’ imprisonment

The number of serious indictable offences in any jurisdiction may vary considerably from time to time.
When the Act commenced on 1 January 2002 there were at least 1,258 NSW offences that fell within the
definition of ‘serious indictable offence’. Between the commencement of the Act and the end of our first
review period (5 July 2002), 101 new serious