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April 2005 Level 24 580 George Street
Sydney NSW 2000
Phone 02 9286 1000

The Hon. Bob Debus MP Fax 02 9283 2911

Attorney General Tollfree 1800 451 524
Minister for the Environment TTY 02 9264 8050
Parliament House Web www.ombo.nsw.gov.au

Sydney NSW 2000

Dear Attorney General,

I am pleased to provide you with this report in accordance with the provisions of the Criminal Procedure Act 1986,
as amended by the Crimes Legislation Amendment (Penalty Notice Offences) Act 2002
(the ‘Penalty Notice Offences Act).

Section 344 of the Criminal Procedure Act provides that “...the Ombudsman is to keep under scrutiny the
operation of the provisions... " of Part 8 of the Criminal Procedure Act, the associated regulations and sections
353AC and 353AE of the Crimes Act 1900.

The provision also requires that, as soon as practicable following the completion of the twelve month trial of the
relevant provisions, | furnish you, the Minister for Police and the Commissioner of Police, with a report in relation
to the work and activities undertaken pursuant to the monitoring process.

Accordingly, this report contains an account of our monitoring activities in relation to the implementation and
operation of the provisions established by means of the Penalty Notice Offences Act. You will note that, consistent
with the monitoring and reporting provisions of the Criminal Procedure Act, a number of recommendations, some
identifying potential legislative and procedural changes, are included in this report for your consideration.

I would also like to draw your attention to section 344 (5) of the Criminal Procedure Act, which requires you to lay
a copy of this report before both Houses of Parliament as soon as practicable following your receipt of the report.

Yours sincerely

Bruce Barbour
Ombudsman
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Level 24 580 George Street
Sydney NSW 2000
Phone 02 9286 1000
Fax 02 9283 2911
Tollfree 1800 451 524
The Hon. Carl Scully MP TTY 02 9264 8050
Minister for Police Web www.ombo.nsw.gov.au

Parliament House
Sydney NSW 2000

Dear Minister,

I am pleased to provide you with this report in accordance with the provisions of the Criminal Procedure Act
1986, as amended by the Crimes Legislation Amendment (Penalty Notice Offences) Act 2002 (the ‘Penalty Notice
Offences Act’).

Section 344 of the Criminal Procedure Act provides that “...the Ombudsman is to keep under scrutiny the
operation of the provisions... ” of Part 8 of the Criminal Procedure Act, the associated regulations and sections
353AC and 353AE of the Crimes Act 1900.

The provision also requires that, as soon as practicable following the completion of the twelve month trial
of the relevant provisions, | furnish you, the Attorney General and the Commissioner of Police, with a report
in relation to the work and activities undertaken pursuant to the monitoring process.

Accordingly, this report contains an account of our monitoring activities in relation to the implementation and
operation of the provisions established by means of the Penalty Notice Offences Act. You will note that, consistent
with the monitoring and reporting provisions of the Criminal Procedure Act, a number of recommendations, some
identifying potential legislative and procedural changes, are included in this report for your consideration.

| draw your attention to section 344 (5) of the Criminal Procedure Act, which requires the Attorney General to lay
a copy of this report before both Houses of Parliament as soon as practicable following the receipt of the report.

Yours sincerely

% A&

Bruce Barbour
Ombudsman
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o Tollfree 1800 451 524
Commissioner Ken Moroney APM Ty 02 9264 8050
Commissioner of Police Web WWW.0mbo.NSW.gov.au

Police Headquarters
201 Elizabeth Street
Sydney NSW 2000

Dear Commissioner,

| am pleased to provide you with this report in accordance with the provisions of the Criminal Procedure
Act 1986, as amended by the Crimes Legislation Amendment (Penalty Notice Offences) Act 2002
(the ‘Penalty Notice Offences Act).

Section 344 of the Criminal Procedure Act provides that “...the Ombudsman is to keep under scrutiny the
operation of the provisions... ” of Part 8 of the Criminal Procedure Act, the associated regulations and sections
353AC and 353AE of the Crimes Act 1900.

The provision also requires that, as soon as practicable following the completion of the twelve month trial
of the relevant provision, | furnish you, the Attorney General and the Minister for Police, a report in relation t
o the work and activities undertaken pursuant to the monitoring process.

Accordingly, this report contains an account of our monitoring activities in relation to the implementation and
operation of the provisions established by means of the Penalty Notice Offences Act. You will note that, consistent
with the monitoring and reporting provisions of the Criminal Procedure Act, a number of recommendations, some
identifying potential legislative and procedural changes, are included in this report for your consideration.

| draw your attention to section 344 (5) of the Criminal Procedure Act, which requires the Attorney General to lay
a copy of this report before both Houses of Parliament as soon as practicable following the receipt of the report.

Yours sincerely

% X&Newns

Bruce Barbour
Ombudsman
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Foreword

In September 2002, the Crimes Legislation Amendment (Penalty Notice Offences) Act 2002 commenced.

The Act set up a 12-month trial which enabled police officers in 12 local area commands to issue Criminal
Infringement Notices (CINs) for eight nominated criminal offences. These offences included common assault,
shoplifting, offensive conduct, offensive language, and goods in custody. The fines for these CINs ranged between
$150 and $400.

The primary reason for the CINs scheme was to reduce the red tape for police officers dealing with minor criminal
offences. Instead of commencing a court process, such as charging a person, and then attending at court

as a prosecution witness, a police officer could issue a CIN. The recipient of a CIN could then elect to challenge
the CIN at court instead of paying the fine.

The Act required my office to review the implementation of the CINs scheme for the trial period. One purpose
of our review was to evaluate the trial before any decision was made about extending the CINs scheme.

We have used a range of methods to evaluate the CINs scheme. For example, we have examined police data
about people who have received CINs, and looked at the types of offences for which CINs were issued. We have
estimated the savings to police and courts during the 12-month trial. We have also listened to police who have
issued CINs and consulted with members of the community about their views of the CINs trial.

Our evaluation has recommended changes to improve the CINs scheme for police and CIN recipients.
We have also made some observations and recommendations that we believe will be useful when consideration
is given to extending the CINs scheme.

| trust this report will assist those determining the future use of CINs within New South Wales.

% A& Neowns

Bruce Barbour
Ombudsman
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Executive Summary

Background to this report

Upon its commencement on 1 September 2002, the Crimes Legislation Amendment (Penalty Notice Offences)
Act 2002 (the ‘Penalty Notice Offences Act’) amended the Criminal Procedure Act 1986 to permit police officers
to issue penalty notices, known as Criminal Infringement Notices (‘CINSs’), for prescribed offences in 12 local area
commands for a 12 month trial period.

The Penalty Notice Offences Act required the Ombudsman to keep under scrutiny the operation of the CIN scheme
for the duration of the trial and to prepare a report for the Attorney General, Minister for Police and Commissioner
of Palice. In preparing this report, we have undertaken various research activities including:

e areview of police records where CINs were issued, and interviews and focus groups with police
officers who have issued CINs,

* ananalysis of information provided by the Infringement Processing Bureau and the State Debt Recovery
Office about the collection and enforcement of fines, and

e consideration of submissions received in response to our discussion paper.

Crimes Legislation Amendment (Penalty Notice Offences) Act

The Penalty Notice Offences Act permits police to serve a CIN on a person if it appears to the officer that the person
has committed a CIN offence. The notice is to the effect that if the person served does not wish to have the matter
determined by a court, the person can pay a fine. When this is paid, no person is liable to any further criminal
proceeding for the alleged offence.

The primary rationale of the Penalty Notice Offences Act was to provide police officers with a speedy alternative

to arrest when dealing with relatively minor criminal matters. This would in turn reduce the administrative time taken,
as alleged offenders would not be returned to police stations and charged, and police officers would usually

not need to prepare for and appear at court. In addition to cutting red tape for police, it was thought the scheme
would save the court system the costs of having to deal with these minor offences.

Similar to parking and traffic fines, CINs were permitted, during the trial, to be issued by police officers in 12 local
area commands — Albury, Bankstown, Blacktown, Brisbane Water, City Central, Lake lllawarra, Lake Macquarie,
Miranda, Parramatta, Penrith, The Rocks and Tuggerah Lakes — for the following prescribed penalty notice offences:
e common assault — CIN fine of $400
* larceny or shoplifting, where the property or amount does not exceed $300 — CIN fine of $300
e obtaining money etc by wilful false representation — CIN fine of $300
*  goods in custody — CIN fine of $350
»  offensive conduct — CIN fine of $200
»  offensive language — CIN fine of $150
e obstructing traffic — CIN fine of $200
e unauthorised entry of vehicle or boat — CIN fine of $250.
A CIN cannot be issued in certain circumstances, such as where the alleged offender is under 18 years old,
or in relation to an industrial dispute or an apparently genuine demonstration or protest. Police procedures also

provide that CINs should not be issued for matters such as domestic violence offences, or where the suspect
is the subject of an outstanding first instance warrant.

Persons who are issued CINs can either pay the fine, or elect to have the matter heard before the local court.
As with other infringement notices, CINs are processed and fines enforced through the Infringement Processing
Bureau ('IPB’) and State Debt Recovery Office (‘SDRO’).

CINs expand the range of options available to police when dealing with minor criminal matters. These options
include issuing a warning or caution, a Field Court Attendance Notice or a summons to appear at court. In addition,

NSW Ombudsman
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a police officer may arrest the suspect and take them into custody, where they may either be served with a Court
Attendance Notice or charged with an offence.

Use of CINs

Offences, recipients and receipts

In the first 12 months of the CIN scheme, police officers issued 1,595 CINs — 3 CINs were also recorded as being
issued prior to the commencement of the scheme. The number of CINs issued each month more than doubled
from some 85 at the trial’'s commencement in September 2002 to 178 at its completion in August 2003.

The following table shows the offence type for which CINS were issued:

Number (%) issued during

Type of offence - and examples CIN trial, Sep 02 — Aug 03

Larceny or shoplifting, where the property or amount does not exceed
$300 — for matters including stealing a door chime, a bundle of 829 (52%)
newspapers, a carton of chocolate milk and a mobile telephone

Offensive conduct — primarily for urinating in a public place 234 (15%)
Offensive language — primarily for the use of swear words 228 (14%)
Common assault — for assaults which included punches, kicks and slaps 221 (14%)
Goods in custody — for possession of stoleh goods such as a school ralil 68 (4%)
pass, 4 battery packs and a slab of soft drinks

Unlawfully enter vehicle/boat 10 (> 1%)
Obtaining money etc by wilful false representation 5(>1%)
Obstruct traffic 3 (> 1%)

On most occasions — 1,070 of the 1,151 incidents where CINs were recorded as being issued —only 1 CIN
was issued. Police were permitted to issue up to 4 CINs to any one person for a single incident.

Most CINs were issued to young people: about 45% of the CINs were issued to persons aged 18-24 years old,
and almost two-thirds (60%) to persons aged 29 years old or less. Aboriginal and Torres Strait Islander (ATSI)
persons, who make up about 2% of the population of NSW, were issued with 79 CINs or almost 5% of all CINs.

During the trial, only 41 CINs, or 2.6 per cent of the total number issued, were challenged before the courts.
Fourteen CINs (0.9 per cent) were withdrawn after being issued.

At the end of the trial, the IPB reported having received payment for 684, or 43 per cent, of the total CINs issued.
Of these 684, 65% were paid in less than four weeks of the notice having been issued — the time permitted for
payment before follow-up and enforcement action can commence.

During the 12 month trial, the SDRO acknowledged receipt of 543 CINs for enforcement action, of which 70
(13 %) resulted in the payment of the fine in full and 34 (6%) in an agreement with the CIN recipient for delayed
or time payment. The SDRO also identified 373 CIN matters that had progressed to sanctions and a further 84
matters that were not yet overdue.

For the first nine months of the trial the IPB reported receiving $130,950 from the payment of fines for CIN prescribed
offences. The SDRO reported having received a further $17,350 for CINs processed from 1 September 2002

to 31 October 2003. The 34 CINs with approved ‘time to pay’ arrangements accounted for an additional combined
worth of $10,550.

NSW Ombudsman
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Estimated savings from the CINs scheme

The review closely considered the extent to which the Penalty Notice Offences Act achieved one of its primary
objectives, administrative savings for the police and the courts. These savings mostly accrue after an offence has
been investigated by police, as inquiries up to this point are necessary to determine whether a CIN should be issued,
and gathering sufficient evidence to prosecute the matter should the offender elect to take the matter to court.

We estimate that, during the trial, initial savings of $31,810 accrued to NSW Police as a direct result of the reduced
amount of time to issue a CIN compared to the time involved in charging an alleged offender.

Further savings of $183,138 were calculated from reduced time by police officers in preparing for and attending
court. We also estimate savings in excess of $430,000 for the local courts, representing criminal matters not
otherwise heard.

Total estimated savings for NSW Police and the local courts is approximately $647,015 for the 12 months of the CIN
scheme’s trial. In effect, this means police resources can be directed to other activities (such as front-line policing)
and courts to more timely disposition of matters.

Offences

Our review considered two concerns identified at the advent of the CINs trial:

e ‘netwidening’ —when a CIN is issued in circumstances where the offence would not be considered
criminal if the behaviour in question was determined by the courts, or police would otherwise
have determined to warn or caution a suspected offender. Our audit of police records and examination
of charging data led us to focus on the offence of offensive language as a possible
area of net widening.

e diminution of the seriousness of the criminal acts — whether the issue of a CIN for an alleged
act was a reasonable sanction. In this respect we focused on the offence of common assault.

Offensive language

Section 4A (1) of the Summary Offences Act prohibits the use of offensive language in or near, or within hearing
from, a public place or a school. An examination of the relevant court decisions for offensive language charges
suggest that judges are prepared to consider the content of language alleged to be offensive against contemporary
community standards and the incorporation of certain swear words into everyday conversations.

Our audit considered 20% of the police records where offensive language CINs were issued. We found that,

when compared to the courts’ criteria, the language recorded in almost two of every three police records may not
have been considered offensive. Typical of the features of these matters was the use of common swear words by
persons at least moderately affected by alcohol, at or near licensed premises, late at night. These are very much the
circumstances where courts have been reticent to convict a person of this offence.

We have recommended better guidance to front line police as to what is offensive language, and more thorough
reviews by supervisors of offensive language CINs, to reduce the likelihood of a CIN being inappropriately issued
or enforced. We have also recommended police closely monitor data about the issuing of CINs to Aboriginal and
Torres Strait Islander (ATSI) persons for offensive language and conduct offences.

Common assault
Section 61 of the Crimes Act establishes the offence of common assault as any assault not occasioning
actual bodily harm.

We audited 20% of police records where CINs had been issued for common assault. While some matters were
relatively minor, others involved apparently random, unprovoked and surprise attacks with a substantial element
of violence, or assaults on police officers.
e Two matters involved a number of punches to the head by persons apparently unknown to the victim.
*  One matter concerned an alleged ‘king hit’ of a victim from behind by a party gatecrasher.
*  One matter involved an offender, who was behind the woman victim, grabbing her around the neck
and dragging her to the ground.
*  Another involved the kicking, punching and bashing of two victims, one who was deaf,
on a railway concourse.

NSW Ombudsman
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*  One matter involved a person slapping a police officer in the face with an infringement notice
he had just issued to her.

Our view is that these assault matters, dealt with by way of a CIN, may have required a more significant sanction than
afine. As a result of our review, we have recommended that the inclusion of common assault offences in the CIN
scheme be reconsidered.

Expanding CINs prescribed offences

We outline various submissions and views we have received about which prescribed offences should remain within
the CINs scheme, and whether there should be additional CINs offences. Although this is ultimately a matter for the
government and Parliament to consider, we have identified principles from these submissions and our own research,
which may provide a framework when considering what type of offences should be included in the CIN scheme:

* the offence is relatively minor

e thereis a sufficiently high volume of contraventions so as to justify the cost of establishing systems for
the offence to be dealt with by way of a CIN

»  other diversionary options are not available to police to effectively and appropriately deal with the
conduct in question

* afine for the offence is a sufficiently effective means of addressing the conduct, as opposed to an
alternative penalty or sentence

e specific and general deterrence can be adequately conveyed by police rather than by a court
* the physical elements of the offence are relatively clear cut

the issuing of a CIN for the offence would generally be considered a reasonable sanction
by the community, having due regard to the seriousness of the offence.

Police procedures

Our review closely considered practical policing issues arising from the implementation of the Penalty Notice
Offences Act.

Fingerprinting to verify identity
The Penalty Notice Offences Act provides police with a discretionary power to require a suspect to submit to having

finger and/or palm prints taken in order to confirm their identity. Any prints obtained are required to be destroyed
upon payment of the CIN fine. Practical issues which arose during the trial included:

*  uncertainty about whether fingerprints could be taken before the issuing of a CIN. We have
recommended that the Penalty Notice Offences Act be clarified to permit a request for fingerprints
to be made at any time during the serving of a CIN.

* alow rate of destroying fingerprints where CINS were paid - of the 506 prints collected from
1 September 2002 to July 2003, only 12 per cent or 63 were destroyed as at July 2003, with more than
400 outstanding. We support the current requirement that any prints collected by police should
be destroyed upon payment of the CIN. We also support, on the grounds of fairness and equity,
an extension to destroying fingerprints to include instances where a court dismisses a CIN offence,
or arrives at a ‘not guilty’ verdict.

Service by mail

The Penalty Notice Offences Act requires that a CIN must be served on the offender personally. Our review of CINs
events found multiple instances where police had issued CINs by mail. In many of these, police officers did not issue
the CIN ‘on the spot’ as the offender was moderately to heavily affected by alcohol. There may be other reasons

for delaying the service of a CIN, including the need to make further inquiries. In these circumstances, it is more
efficient for police, and more appropriate for the CIN recipient, that the CIN be served by mail. We have therefore
recommended that service of a CIN by post be permitted where the issuing officer considers this reasonable.

\Yi
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CIN records

It was an express intention of the CIN scheme that payment of a CIN would not result in a criminal record. We are
aware, however, of CIN records being appended to criminal records and presented to courts in criminal proceedings.
Our own view, consistent with recommendations of various law reform commissions, is that this should not occur. We
have therefore recommended that safeguards be put in place to prevent CINs matters from being presented as part
of a person’s criminal history.

However, it is clearly essential for police to have access to a person’s CIN history to assist in determining whether a
CIN should be issued for any subsequent matter. This includes whether the person has previously had a CIN issued
to them, and if so the circumstances of the CIN and whether it was paid. We have recommended this information be
made available to police officers.

Afurther issue is providing information to CIN recipients about matters such as:

*  the different consequences arising from a decision to either pay a CIN fine or exercise the court-elect
option,

e the consequences of continued non-payment of a CINs, including possible disqualification of a driver’s
licence or the garnishing of wages, and

*  whether CINs are included in pre-employment criminal records checks.

We have recommended that CINs include information explaining these matters.

Administration and Enforcement

All infringement notice schemes — including CINs — present particular challenges not only for the issuing agency
(NSW Police) but also for the fine administration and collection agencies. During our review, the following matters
were highlighted:

Withdrawal of CINs

Sometimes it is appropriate for a CIN to be withdrawn, for example, where an offender is a juvenile and therefore by
law cannot be issued a CIN. The IPB will consider representations about some infringement notices — such as traffic
fines —and may withdraw the notice prior to any enforcement action. However, no such practice was permitted during
the CINs trial.

Separate to this, a review of fines referred to the SDRO for enforcement has recently been formalised in the Fines Act.
Arrangements include provision for annulment of fines and consideration of matters by a Hardship Board. However,
these arrangements only come into effect after there has been a failure to pay the fine for a prolonged period.

In addition, every application for review incurs a fee.

Our view is that representations should be permitted at the earliest possible opportunity. We have made
recommendations to permit representations to police and the IPB prior to referral of a CIN to the SDRO. We have
also recommended ‘stopping the clock’ to allow these representations to be considered by senior police officers
before the CIN recipient must make an election or any enforcement action begins.

Payment of CINs
Two significant issues arose out of the review touching on the payment of the CIN fine:

e First, a fixed penalty scheme brings with it the inability to tailor a fine having regard to the recipient’s
capacity to pay. This is a significant difference to a court ordered fine, where the judge must consider
what an offender can afford when determining the fine. Our review has been for a limited time only,
and for CINs issued in limited areas. We have therefore recommended ongoing monitoring of the CIN
scheme to determine whether fines are not being paid, or subsequent enforcement action is being
taken, primarily as a result of a CIN recipient’s relative economic disadvantage. If this is the case, we
recommend existing options and possible alternatives be closely examined.

*  Second, arrangements permitting CINs payments by instalments, or deferral of payments, can only
be made after a fine has been referred to the SDRO for enforcement. Consistent with our view that
representations should be permitted and considered at the earliest possible opportunity, we have
recommended that applications for payment arrangements be allowed much earlier, and without the
need for additional fees.
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State-wide extension

A particular purpose in trialling the use of CINs in a limited number of locations was to determine if the scheme
operated as anticipated, and whether there were any operational issues to be remedied before extending the scheme
on a state-wide basis.

Our review indicated that effective police officer training was central to the generally successful implementation of
the CINs scheme in trial commands. We have recommended enhancements to police training to assist officers in
determining whether, in a given circumstance, a CIN is appropriate.

In our view, local community consultation and education will also be necessary prior to the implementation

of CINs state-wide. This is especially the case in smaller communities, and those with sizeable ATSI populations.
For these communities, we believe that the implementation should have an emphasis on developing local solutions
as to how the CIN scheme might be used effectively without creating unintended and undesirable consequences,
such as net widening.

Given the small compass of the trial, our view is that the use of CINs should be kept under close scrutiny.
To facilitate this we have recommended measures such as:

e records of the number of CINs issued by police be maintained as a separate category from other
infringement notices, and

*  the Bureau of Crime Statistics and Research report the number of CINs separately from other
infringement notices issued by police.

Conclusion

The CINs trial has largely been successful in providing police with a further option to deal with minor offences
in a simple and timely fashion. This has been achieved without denying the recipient the opportunity to elect that
a court determine the matter.

The trial has identified a number of legislative and procedural issues for consideration by Parliament and relevant
agencies. We recommend that these be acted upon prior to any further rollout of the CINs scheme.

Should the CIN scheme be implemented state-wide, we have also identified key issues that should be kept under
scrutiny into the future.
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A consolidated list of the recommendations deriving from the report follows. Recommendations are also located
throughout the body of the report together with a discussion of the relevant issues.

10

Recommendation

Consideration be given to developing a set of criteria or guidelines, consistent with those outlined
in Recommendation 23, on the appropriate circumstances for the withdrawal of a Criminal
Infringement Notice, and that these be incorporated into the Standing Operating Procedures.

The requirement in section 353AC (3) of the Crimes Act 1900, as amended, that any prints taken in
conjunction with the issue of a Criminal Infringement Notice be destroyed upon the payment of the
penalty fine, should remain unaltered.

That Parliament consider extending the requirement, in section 3563AC (3) of the Crimes Act 1900,
as amended, that any prints taken in conjunction with the issue of a Criminal Infringement Notice
be destroyed upon the payment of the penalty fine, to include instances where a court,

in the absence of a finding of guilt, dismisses the Criminal Infringement Notice charge or arrives
at a finding of not guilty for the charge.

That Parliament consider amending section 353AC (1) of the Crimes Act 71900, as amended,
to clarify that a request may be made for the taking of finger and/or palm prints at any time during
the serving of a Criminal Infringement Notice.

That clear guidance on what does and does not constitute offensive language and conduct
be provided to police officers to determine whether the Criminal Infringement Notice is the
appropriate intervention.

That the events recorded on COPS relating to offensive language and conduct offences be
reviewed by supervising officers to determine whether the Criminal Infringement Notices issued
are the appropriate action to take in relation to the incident.

That senior police officers withdraw those Criminal Infringement Notices that are considered
to be an inappropriate response to a particular incident.

If the Criminal Infringement Notice scheme is extended statewide, that data relating to the issuing
of Criminal Infringement Notices to Aboriginal persons for offensive language and offensive
conduct be specifically recorded, monitored and evaluated through the systems proposed for
monitoring public order offences in the NSW Police Aboriginal Strategic Direction 2003-2006.

That section 334 (2) of the Criminal Procedure Act be amended so as to allow the service
of a Criminal Infringement Notice by post, should the issuing officer consider it reasonable
to do so in preference to serving it personally.

If the Criminal Infringement Notice scheme is extended statewide, that records of the number
of Criminal Infringement Notices issued by police be maintained separately from the number of
other infringement notices issued by police.
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11

12

13

14

15

16

17

18

19

Recommendation

That in reporting the methods of proceeding against alleged offenders by NSW Police, the Bureau
of Crime Statistics and Research report the number of Criminal Infringement Notices separately
from other infringement notices issued by police.

If the Criminal Infringement Notice scheme is extended statewide, that clear guidance be provided
to frontline officers on the suitability of using Criminal Infringement Notices in high visibility
operations.

That the appropriateness of the inclusion of ‘common assault’ offences in the Criminal Infringement
Notice scheme be reconsidered.

That the following principles form the basis of determining whether a particular criminal offence is
suitable to be dealt with by way of a Criminal Infringement Notice:

* the offence is relatively minor

* there is a sufficiently high volume of contraventions so as to justify the cost
of establishing systems for the offence to be dealt with by way of a CIN

e afine for the offence is a sufficiently effective means of addressing the conduct,
as opposed to an alternative penalty or sentence

» specific and general deterrence can be adequately conveyed by police rather than
by a court

* the physical elements of the offence are relatively clear cut

* the issuing of a Criminal Infringement Notice for the offence would generally
be considered by the community to be a reasonable sanction, having due regard
to the seriousness of the offence.

That education and training material for the implementation of an extended Criminal Infringement
Notice scheme illustrate, by way of case studies, the appropriate and inappropriate use of Criminal
Infringement Notices to deal with prescribed offences.

That consultation on the extension of the Criminal Infringement Notice scheme take place
with affected government agencies, in particular the Infringement Processing Bureau and the
State Debt Recovery Office, with a view to developing appropriate systems and processes for
administering the Criminal Infringement Notice scheme.

That education and consultation on the extension of the Criminal Infringement Notice scheme
occur at the local level, particularly in rural and remote communities, and communities with a
significant Aboriginal population to address concerns about the use of Criminal Infringement
Notices, and consequences arising from the failure to pay.

That the use of Criminal Infringement Notices be kept under regular review by Local Area
Commands as well as generally across NSW Police to ensure the continuing fair, proper and
effective use of the scheme.

That Parliament establishes safeguards, by means of legislation, against the presentation to the
courts of Criminal Infringement Notice histories where those matters have been satisfied by the
payment of the prescribed penalty
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27

Recommendation

That records of Criminal Infringement Notices issued, and whether they have been paid or not,
be maintained and police have access to those records to determine whether or not it is
appropriate to issue a Criminal Infringement Notice to an offender

That the body of a Criminal Infringement Notice include explanation of the potential consequences
liable to be imposed in the event of each of (i) non-payment of the notice, and (i) failure to
successfully defend the matter in a court.

That the body of a Criminal Infringement Notice contain advice to the effect that receipt and
payment of a Criminal Infringement Notice does not amount to a conviction or finding of guilt, and
that it need not be declared as part of any check relating to the criminal history of the recipient.

That consideration be given to further developing the Infringement Processing Bureau'’s internal
capacity to review Criminal Infringement Notices prior to court election or referral to the State Debt
Recovery Office and that such a review facility incorporate the following elements:

* provision for a person to make a representation about a Criminal Infringement Notice
within 21 days of its issue, either to NSW Police or the Infringement Processing Bureau

* arequirement that the representation be considered, including appropriate
consideration by a senior police officer

e ‘stopping the clock’ whilst this process occurs, so that at the end of the considerations
the person retains the capacity to either pay the fine or elect to proceed to court

e clear guidelines which specify the relevant matters to be considered in reviewing
a Criminal Infringement Notice.

That the Criminal Infringement Notice scheme be monitored to determine whether fines are not
being paid, or subsequent enforcement action is being taken, as a result of an offender’s relative
economic disadvantage.

That, if there is evidence that the failure to pay the fine imposed by a Criminal Infringement Notice is
resulting in adverse consequences for Criminal Infringement Notice recipients, consideration

be given to the effectiveness of current options and any alternative, including fine option orders,

to assess those consequences.

That the Criminal Procedure Act be amended to permit the Infringement Processing Bureau

to receive and consider - or alternatively, to refer to the State Debt Recovery Office for
consideration, without the person being fined incurring additional administrative costs -
applications for the payment of a Criminal Infringement Notice by instalments or deferral to such
time as agreed with the agency.

That the Infringement Processing Bureau and the State Debt Recovery Office introduce a standard
form setting out the various arrangements that will be given consideration by the agency, that
invites the applicant to select one of the arrangements to form the basis of an application

for payment to be made by instalments and/or deferred.
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Glossary and Abbreviations

ABS
Aboriginal Strategic Direction

‘the Act’

AIC

ALRC

ATSI (status)
ATSIS
BOCSAR
CAN

C@tsi

CCs

CIN(s)

CIN scheme trial

Australian Bureau of Statistics
NSW Police Aboriginal Strategic Direction 2003-2006

Criminal Procedure Act 1986, as amended by the Crimes Legislation Amendment
(Penalty Notice Offences) Act 2002.

Australian Institute of Criminology

Australian Law Reform Commission

Aboriginal or Torres Strait Islander (status)
Aboriginal and Torres Strait Islander Services

NSW Bureau of Crime Statistics and Research
Court Attendance Notice

Customer assistance tracking system (NSW Police)
Cannabis Cautioning Scheme

Criminal Infringement Notice(s)

The trial of Criminal Infringement Notices by NSW Police, established by Part 3A
of the Criminal Procedure Regulation 2000.

X

COPS Computerised Operational Policing System. A centralised database maintained and operated
by NSW Police, used to record incidents and events involving police.

CRIME Custody, Rights, Investigation, Management, Evidence (NSW Police Code of Practice
for arrest, detention and investigation).

CRS Criminal Records Section (NSW Police)

CSO Community Service Order

EDO(s) Education and Development Officer(s) (NSW Police)

ERISP Electronic Recorded Interview [of a] Suspected Person

FCAN Field Court Attendance Notice

FSG Forensic Services Group (NSW Police)

GBB Good behaviour bond

IMPS Infringement Management Processing System, employed by IPB.

IPB Infringement Processing Bureau. An agency administered by the NSW Treasury and
responsible for the initial administration of infringement notices issued by NSW Police,
other government departments and local government. See also SDRO.

LAC(s) Local Area Command(s) (NSW Police)

LGA(s) Local Government Area(s)
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LMI(s)
MLC

MP
NC/NF
NP/NC/NF
NSWLRC
OSR

PACT(s)

Part 10A

Penalty Notice Offences Act
PERIN

PIN

PNC

PND(s)

POI

Police Association

RCIADIC
‘the Regulation’

SDRO

SOPs
SPER
TIN
VCT

VCB

Notes

Local Management Issue(s) (NSW Police)

Member of the Legislative Council

Member of Parliament

Non-custodial or non-financial (penalty or sentence)

No penalty or non-custodial or non-financial (penalty or sentence)

New South Wales Law Reform Commission

Office of State Revenue (NSW Treasury)

Police Accountability Community Team(s) (NSW Police), a forum for community

representatives to express views about police visibility, police deployment
and crime generally.

Part 10A of the Crimes Act 1900, governing the arrest and detention of suspects.
Crimes Legislation Amendment (Penalty Notice Offences) Act 2002

Penalty Enforcement by Registration of Infringement Notice system (Victoria)
Parking Infringement Notice

Police National Computer (UK)

Penalty Notice(s) for Disorder (UK)

Person of Interest, generally used by police to describe the suspect/
defendant/offender.

Police Association of New South Wales, a trade union open to all sworn members of NSW

Police, including Student Police Officers, Probationary Constables, Sergeants, Senior
Sergeants and Commissioned Officers.

Royal Commission Into Aboriginal Deaths in Custody
Criminal Procedure Regulation 2000
State Debt Recovery Office. An agency administered by NSW Treasury and responsible

for enforcing unpaid fines and infringement notices referred to it by the Infringement
Processing Bureau.

Standing Operating Procedures

State Penalties Enforcement Registry (Queensland)
Traffic Infringement Notice

Victims Compensation Tribunal

Victims of Crime Bureau

Figures reported have been rounded up to the nearest whole number or to one decimal point. Percentages may not add up to 100 due

to rounding.

In the course of the report, we occasionally use “offender” to describe a person who has been issued with a CIN.
This is done to provide variety in the description of such persons, and is done on the assumption that the person issued with the CIN
behaved or conducted himself or herself in the manner required to establish the offence.
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Chapter 1. Introduction

Police officers in NSW have, for a considerable period of time, had access to a range of options when dealing
with a person suspected of having committed a criminal offence. Before the trial of on the spot penalty notices
these included, in ascending order of severity and intrusiveness:

e issuing a warning or caution
e issuing a Field Court Attendance Notice (FCAN) or a summons to appear at court
. taking the suspect into custody and arrest where they may be served with a Court Attendance Notice

(CAN) or charged.!

Upon its commencement on 1 September 2002, the Crimes Legislation Amendment (Penalty Notice Offences)

Act 2002 (the ‘Penalty Notice Offences Act’) amended the Criminal Procedure Act 1986 (‘the Act’) to enable police
officers to issue Criminal Infringement Notices (CINs?) for prescribed offences in selected trial locations for a twelve
month period. Section 334 (1) of the Act states:

The regulations may limit the application of the provisions of this Part to offences dealt with in a specified part
or parts of New South Wales for a specified period or periods.

Amendments to the Criminal Procedure Regulation 2000 (‘the Regulation’) by the Act established the trial locations,
the duration of the trial, the offences for which CINs could be issued, and the penalties for those prescribed offences.
This report refers to these arrangements, established by Part 3A of the Regulation, as the ‘CIN scheme trial’.

Amendments to the Crimes Act 1900 made by the Penalty Notice Offences Act enables police to undertake
identification and fingerprinting procedures to verify the identity of the person being issued with a CIN.

Minor administrative amendments were made to the Crimes (Forensic Procedures) Act 2000 and the Fines Act 1996.

The Act provides for the Ombudsman to scrutinise the operation of the amended provisions of Part 8 of the Act,
the associated regulations and sections 353AC and 353AE of the Crimes Act for the twelve month period

of the CIN scheme trial, and thereafter, to report to the responsible Minister,* the Minister for Police and the
Commissioner of Police.

Our review is the subject of this report, which is divided into the following chapters:

1 Introduction

)
2) Background
3) Methodology
4)  Infringement notice schemes: A legislative and literature survey
5)  The Crimes Legislation Amendment (Penalty Notice Offences) Act
6) Implementation of the Act by NSW Police
7)  The Criminal Infringement Notices scheme trial
8) Results of the CIN scheme trial
9) Offences for which CINs were issued - Case studies

10) Fingerprinting to verify identity
11) Responses to the trial

Implications for the community, offenders and crime

2)
13) Implications for NSW Police and the Courts
4) The future of the CIN scheme

5)

Conclusion
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This report:

e summarises the amending provisions
e  reviews similar legislation in other jurisdictions
*  discusses the major issues identified during the review period

e considers submissions received in response to an invitation for public comment on the operation
of the CINs trial

*  presents a statistical summary relating to the use of the powers during the trial period
*  presents and analyses the feedback received from focus groups conducted in relation to the trial
e addresses issues arising from the use of the powers during the trial period
»  canvasses whether the CIN scheme should be extended statewide on a permanent basis,
and suggests legislative and administrative changes should the powers be extended.

Where appropriate, recommendations are provided following the relevant discussion of each chapter. A summary
of recommendations is also provided at the beginning of the report.

Endnotes

' Since July 2003 all matters that are to be prosecuted before the local courts are commenced by way of one of four
forms of Court Attendance Notice. While not relevant for this discussion, the form of each of the notices are described
in Chapter 13 under “Discretion to Intervene”.

2 The first authoritative source of the term ‘Criminal Infringement Notice’ occurs in the NSW Police SOPs which state,
“NSW Police has named these penalty notices Criminal Infringement notice (CINs)”. NSW Police, Education Services,
Crimes Legislation Amendment (Penalty Notice Offences Act 2002: Policy and Standing Operating Procedures,
Sydney, 2002, p.7.

3 The Minister responsible for administering the Criminal Procedure Act is the Attorney General. (See Allocation
of the Administration of Acts 2004 (Number 42)).
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Chapter 2. Background

This chapter outlines the background to the introduction and implementation of the Penalty Notice Offences Act.

Structure of NSW Police

For the purpose of managing policing in New South Wales, NSW Police divides the state into five operational
policing geographical regions. These five policing regions are subdivided into a total of 80 Local Area Commands
(‘LACs"), essentially, centres of service that contain specialist commands and promote community policing.*LACs
are the primary management units of NSW Police.

The powers conferred by the Penalty Notice Offences Act were trialled in twelve LACs. Those LACs and the Local
Government Areas (LGAs) on which those LACS are based are as follows:

Local Area Command Local Government Area(s)

Albury Albury, Corowa, Greater Hume, Tumbarumba
Bankstown Bankstown

Blacktown Blacktown

Brisbane Water
City Central
Lake lllawarra

Lake Macquarie

Hawkesbury, Wyong
City of Sydney
Shellharbour, Kiama

Lake Macquarie

Miranda Sutherland

Parramatta Parramatta

Penrith Penrith

The Rocks City of Sydney
Tuggerah Lakes Wyong, Lake Macquarie

Specialist commands

NSW Police specialist commands and committees with a role in the implementation of the Penalty Notice
Offences Act included:

Court and Legal Services: A branch of Corporate Services, Court and Legal Services provides a range
of specialist and operational legal functions and services for NSW Police in such areas as legislative and policy
review, complex investigations, court matters and internal affairs.

Education Services: A branch of Corporate Services, Education Services provides education, training
and professional development programs and material for NSW Police officers.

Forensic Services Group: A branch of Support Services, the Forensic Services Group (‘FSG’) is responsible

for the location, collection and recording of physical evidence at crime scenes, related locations, or on suspects,
witnesses and victims. FSG is also responsible for the correct processing of physical evidence to minimise the risk
of contamination, misinterpretation or loss of evidence.

Project Management Unit: A branch of Executive Support, the Project Management Unit assists NSW Police
with the delivery and dissemination of project outcomes by providing training in project management and a project
management consultancy, whilst managing a range of major and minor corporate projects.

NSW Ombudsman
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NSW Treasury: The administration of infringement fines collection within NSW is the responsibility of the following
two agencies within the NSW Treasury:

Infringement Processing Bureau: Originally administered by NSW Police, the Infringement Processing Bureau
('1PB’) was transferred to the NSW Office of State Revenue (‘OSR’) on 1 October 2003. It performs an integral role
in the processing of infringements for offences in NSW pursuant to some 160 items of legislation and regulation
and is the government agency responsible for collection of fines. Outstanding fines are then referred to the State
Debt Recovery Office for recovery under the Fines Act.

State Debt Recovery Office: Originally administered by the Attorney General’s Department, the State Debt
Recovery Office ('SDRO’) was transferred to OSR in April 2002. The SDRO administers the NSW fine enforcement
system and is responsible for the receipt and collection of outstanding fines and penalties. The SDRO provides fine
enforcement services to state and local government agencies.

Role of the Ombudsman

The Ombudsman is an independent review body responsible to the NSW Parliament for the receipt and handling
of complaints about public authorities in NSW. The Ombudsman receives a significant number of complaints
and telephone enquiries regarding NSW Police each year.

The Penalty Notice Offences Act provided for the Ombudsman to scrutinise the operation of the amended provisions
of the Act and its associated regulations, and the amended sections of the Crimes Act for a twelve-month trial period,
and thereatfter, to report to the Attorney General, the Minister for Police and the Commissioner of Police.’

In his second reading speech of the bill, The Hon. Michael Costa MLC, (then) Minister for Police, specifically identified
the following three issues for inclusion in the review:

«  the possibility that notices would be used in circumstances where a caution or warning without
further action would have been more appropriate

* any net-widening effect of the legislation

*  that any operational issues be identified.®

Endnotes

4+ NSW Police website - www.police.nsw.gov.au/lac/localpolice-a.cfm
3 844, Criminal Procedure Act.
6 NSWPD, 18 June 2002, p. 3203.
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Chapter 3. Methodology

The design of the CIN scheme trial, incorporating as it did multiple LACs (some covering large geographical areas)
with numerous police able to issue a CIN for a set of prescribed offences which traditionally have accounted

for a significant portion of the matters finalised in the Local Court, resulted in a research approach that emphasised
the collection of quantitative, comparative and qualitative data.

Much of the quantitative information contained in this report derives from records supplied by the:

*  NSW Police (using its Computerised Operational Policing System (‘COPS’) database)
 |IPB
 SDRO.

Sources of qualitative information included interviews with police officers both individually and in small groups.

The views of the community and of individuals having had direct experience with the Act were sought through the
publication of a Discussion Paper,” which, in addition to a direct mail-out to identified stakeholders, was advertised

in the print media.* The Discussion Paper and associated newspaper advertisements invited submissions “... on
any aspect of the Act from individuals and organisations, including (where possible) details of any experiences with the
operation of the Act”.® An electronic version of the Discussion Paper was also available on the Ombudsman website.!°

We also reviewed reports and research on infringement notice systems, including those in comparable jurisdictions.

An additional source of information was to be complaints and inquiries received by NSW Police and the Ombudsman
from members of the public and police officers in relation to the implementation of the CIN scheme. In the course
of the trial, however, only one such complaint was received and this is discussed later in this report.

NSW Police

Information from NSW Police’s (COPS) database was central to the monitoring of the use of the Act. The COPS
database provides a structure for police to record event details such as date, location, offence, local area command,
offender details and other factors. COPS also contains a ‘narrative’ field which allows officers to describe an event

in their own words and to record important features of the incident which may not fit under other category headings.

NSW Police Standing Operating Procedures (‘SOPS') instruct that, upon returning to the station, an officer who has
issued a CIN is to create an event on COPS and include:

*  suspect’s details

e details of the offence

e CIN number

e suspect status under the Legal Process Field

e indication whether the suspect is of Aboriginal or Torres Strait Islander origin."!

Extracts from narratives recorded on COPS are quoted in this report. These extracts, as with all quotes, have been
transcribed literally and have not been corrected for spelling, gramsnmatical or other such errors. In considering the
entries as recorded it should be appreciated that COPS narratives are made from notebook entries and the recording
officer’s recollection, are often entered in relatively unfavourable circumstances such as at the end of a shift following
hours on patrol, and often contain idiosyncratic spelling and usages.

Arrangements were made with NSW Police to advise the Ombudsman of all COPS events that documented a use
of the Act. Event numbers for a total of 1,598 COPS events, where the use of the Act was recorded during our review
period, were provided in accordance with these arrangements.'> Three of these were issued prior to the trial period,
but, unless otherwise stated, we have not excluded them from our analysis. This data is sourced as ‘NSW Police
COPS data’.

During the course of the CIN scheme trial, NSW Police also provided us with extensive documentation of the planning
for and implementation and administration of the trial, including SOPS, education and training materials and legal
advice. As we describe later in the report, we were also afforded an opportunity to observe planning meetings
convened before and during the trial period. While there were occasional delays in obtaining some data,

we did receive all of the information that we sought from NSW Police.
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IPB and SDRO

Similarly, the IPB and SDRO also agreed to provide the Ombudsman with details of CINs matters referred to each
of those agencies for enforcement action. At the expiration of the trial period the IPB and SDRO reported receiving
payment in full on a total of 684 and 104 CINs matters, respectively.’> We have sourced this data as coming from
the ‘Infringement Processing Bureau’ and ‘State Debt Recovery Office’.

Other data sources

The NSW Bureau of Crime Statistics and Research (BOCSAR’) provided us with data relating to matters heard
before the local courts in the trial locations, and we have made use of data publicly reported by the BOCSAR relating
to crime trends, alternatives to arrest, public order policing and modelling to simulate the outcomes for different
processes used by the criminal justice systems. The Director, Local Courts, provided us with data relating

to administrative issues for local courts.

Consultation with police officers

To obtain the views of those officers with direct experience of the operation and administration of the legislation,
we invited several LACs to participate in focus group discussions. Two metropolitan and two country localities
were randomly selected from the twelve trial LACs.

The Police Association of New South Wales provided a liaison function between our review and the selected LACs
to facilitate the discussions and also introduced our review officer to the police participants. This process was
adopted so as to offer a knowledgeable contact — the Police Association participated on the CINs Steering
Committee - between the participants and our review and thereby maximise participant numbers. We placed

no restrictions as to which police officers participated in the discussions other than requiring that they have direct
experience in issuing CINs during the trial.

The discussions followed a semi-structured questionnaire format comprising 30 questions designed to address each
of the issues of interest raised in the Discussion Paper.'* The format provided for participants to determine, within
reason, the emphasis they wished to place on the discussion of individual questions. Discussion sessions

ran between 1.25 to 1.5 hours.

A total of 36 police officers participated in the four focus groups. To encourage candid and comprehensive
responses from participants, each group was informed that the content of the discussions would be reported
in a manner that afforded individual and command anonymity.

With the consent of the group participants and for the purpose of verifying the longhand transcript, each
of the discussions was (audio) tape-recorded.'

Submissions

In September 2003, we released a Discussion Paper, Put on the Spot — Criminal Infringement Notices Trial,
in which we described the new police powers, the conditions of the trial and identified some of the issues that might
be considered by NSW Police, other affected agencies and the community during the course of the trial.'®

The Discussion Paper was aimed at a wide range of stakeholders and interested persons, in particular those
members of the community with direct experience of the legislation in action, such as the victims of crime
and offenders, as well as government and non-government agencies involved in the criminal justice system.

We invited comments on any aspect of the new powers and their application and were particularly keen to receive
first hand experiences, impressions and views — whether positive or negative — of the legislation in operation,
s0 as to inform and add to our observations and final recommendations.

Eighteen submissions were received by the review. The respondents, listed in Appendix B, included Aboriginal
services, concerned individuals, law enforcement and legal advocacy agencies, and practitioners within the judicial
and justice administration systems.
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Complaints to the Ombudsman and NSW Police

NSW Police and the Ombudsman receive a range of complaints and inquiries from members of the public and police
officers in relation to police conduct.

As part of our review, we proposed to examine those CINs-related complaints received by the Ombudsman
and NSW Police and those complaints, related to CINs, which were lodged with the LACs and only indirectly brought
to the Ombudsman’s attention.

The latter complaints, referred to as Local Management Issues (‘LMIs’), are those complaints that have been
received, and following assessment, investigated by an LAC. A police ‘complaint management team’ within
the command generally manages the response to these LMIs. In these matters, the Ombudsman provides
an oversight role, and where necessary, identification of inherent procedural deficiencies, into the handling
of the complaint by police.

In the course of our review, NSW Police received only one complaint involving the use of a CIN.

Limitations to the methodology

In conducting our legislative reviews, we always try to capture as much relevant information from as many sources
as possible, but we are also aware of the limitations that may arise with respect to any particular source

or methodology. In our 1999 review of the Crimes Legislation (Police and Public Safety) Act 1998, we described some
of those limitations in extensive detail.!” To the extent that the same or similar methodologies were used during this
review, similar caveats apply.

As with all our other reviews of police powers and practices, we relied heavily on numbers and events sourced from
the COPS database maintained by NSW Police. It should be appreciated that COPS is first and foremost an incident
and case management tool for the day to day work of police: it is not designed to be a research tool. The quality

of information obtained from COPS is only as good as the information entered. As an information management
system for an organisation employing nearly 15,000 sworn officers and more than 3,000 support staff in over 90
local and specialist commands across NSW, each containing one or more stations, there is a myriad of ways for
information to be recorded and captured on COPS. For instance, rall, traffic and parking infringement notices were
sometimes recorded as CINs, and undoubtedly there were CINs recorded under those other notice types. After the
trial concluded, we were provided with event numbers for 185 CINs that had not been properly recorded as the use
of CINs. While it is likely that the type of recording errors that do occur on COPS cancel each other out to the extent
that a useful, reasonably accurate picture might be obtained, it should not be mistaken for a complete picture.

It is possible to obtain some demographic data from COPS, particularly age distribution and Aboriginal and Torres
Strait Islander (‘ATSI’) status. The details for a person that are recorded on COPS will, in most cases, be obtained
from the person’s driver license or similarly authoritative identification, and consequently the age distribution data that
we report is reliable, particularly because CINs could only be issued to persons over the age of 18 years

(being persons who, more likely than not, would be carrying sufficient identification). To complete a COPS entry
police are required to record the ATSI status of the person, and such recording usually occurs. There is, however, a
risk that because CINs are issued in the field police may not ask the person receiving the CIN whether they are of
Aboriginal or a Torres Strait Islander descent - a question usually asked when the custody manager is processing a
detainee after arrest.

Occasionally police will record whether a person is from a non-English speaking background, but this is not
consistently (or even frequently) carried out and, accordingly, no reliable data concerning the ethnic or cultural
background of a CIN recipient can be obtained.

As the IPB and SDRO require accurate records to properly enforce unpaid infringement notices and fines,
confidence in the completeness and accuracy of the data provided by those agencies is reasonably justified.
Similar confidence can be had with respect to the data supplied to the review by local courts. Other data, sourced
from such agencies as BOCSAR, can again be relied on with considerable confidence, although again,

and for BOCSAR in particular, they are sometimes as dependent as we are on the quality of the data provided

to it by such agencies as NSW Police.
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As CINs are intended to be an option for relatively minor offences in tightly defined circumstances, community
awareness and experience was likely to be very limited and accordingly, we do not have much in the way of feedback
from the community on any aspects of the trial. Similarly, complaints were not used in any significant way in the
course of our review.

In many of our other legislative reviews in the policing area we have conducted observational research to see how
police exercise their powers and functions in an operational setting. This is often a good opportunity to observe

and assess police practice against the relevant legislative and procedural requirements. It may have been useful

to observe the circumstances in which police used CINs, and the procedures they observed in issuing the CIN.
However as the use of CINs was merely one option for police to apply in respect of minor offences that they might
encounter in their day to day policing, there was no practical or cost effective way of arranging observational research
in such a way that would have ensured we observed police officers issuing CINs. Accordingly, observational research
is not a feature of this review.

With the sources and methodologies that we did use, however, we believe that a comprehensive and detailed
assessment of the use of CINs during the trial period, and the issues arising, are reported in the ensuing chapters
of this report.

Consultation on final report

To ensure faimess to agencies, and that all of the information in the report was accurate, a consultation draft was
supplied to each of the Attorney General’s Department (from where it was forwarded to the Chief Magistrate of the
Local Court), the Commissioner of Police, Ministry for Police and the Office of State Revenue.

The majority of the feedback received was directed toward the draft recommendations and has been incorporated
into the report. Comments received from the consultation process, whether in support of a recommendation or
otherwise, have been included. Where the feedback was directed toward the data or the main body of the report’s
text the relevant section has either been edited to reflect the information received and/or footnoted.

In its response to the consultation draft of the report, NSW Police also supplied the following comment which, due
to its relevance to the CIN scheme generally and the future of the scheme specifically, is reproduced verbatim:

“Throughout the CINs trial NSW Police has identified issues relating to operation of the legislation that have
also been addressed in the NSW Ombudsman’s draft report. These issues have been considered in the
planning undertaken in relation to potential state-wide implementation. The business case prepared to seek
funding for such includes costs for a number of technology solutions. These solutions will assist significantly in
accommodating some of the suggestions and recommendations raised in the draft report”.
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Chapter 4. Infringement notice
schemes: A legislative and literature
survey

Historically infringement or penalty notices have been used for a myriad of relatively minor offences of a regulatory
nature such as parking offences; minor traffic offences; fare-evasion; littering; breaches of requirements for heavy
vehicle drivers, cyclists and dog owners; and breaches of business registration and reporting requirements.

More recently there have been moves in Australia and the United Kingdom to expand the use of infringement notices
for offences usually characterised as criminal in nature. For example, in South Australia and Western Australia police
are able to exercise their discretion not to prosecute persons found in possession of small amounts of cannabis

by instead issuing an expiation or infringement notice.'® Similarly, in the United Kingdom summary or public order
offences such as being drunk and disorderly and threatening behaviour may be dealt with by way of a Penalty
Notice for Disorder."?

The arguments for the transition of infringement notice schemes from offences of a regulatory nature into areas
traditionally viewed as being the province of the criminal justice system have largely focused on the potential
administrative and economic savings for police and the criminal justice system, with the attraction for offenders being
a quick and relatively simple process whereby the payment of a fixed penalty expiates the offence with (usually)

no record of a conviction notwithstanding the implied admission of culpability.

Critics of the use of infringement notices for criminal offences variously argue that the practice of issuing tickets for
offences that previously required the laying of a charge and a court hearing trivialises or diminishes the seriousness
of the offence in question, and removes impartial judicial scrutiny of the decision by police to prosecute an offence.

Indeed, a recent comprehensive study of the infringement notice scheme operating in Victoria found that a majority
of individuals, whilst complaining about the levels of infringement notices, accepted the convenience

and expediency of paying a monetary penalty in preference to appearing in a Magistrates’ Court. However, the
authors of the study noted that the convenience factor is vulnerable to a cynical critique of the infringement scheme,
namely, that the underlying purpose of the infringement notice scheme has more to do with revenue raising than
prevention of offences.®

Another oft-heard criticism of infringement notice schemes aimed at criminal offences is that they may have
a ‘net-widening’ effect. That is to say, police may be less inclined to use their discretion to issue a caution or warning,
instead preferring to issue an infringement notice for what might otherwise be considered to be a minor offence.

Law reform initiatives

In 1989 the Australian Law Reform Commission (‘ALRC’) looked at the possibility of converting minor criminal
offences into ‘administrative illegalities’ called ‘contraventions’. It suggested this would have the effect of avoiding

the “trauma, stigma and adverse consequences of a prosecution for a criminal offence”. However, the ALRC noted the
difficulty in establishing a basis for distinguishing between crimes and contraventions and opined that infringement
schemes may reduce the authority of the criminal law and weaken the safeguards it provided accused persons. The
ALRC recommended that particular offences could become infringement notice offences on an ad hoc basis without
formally defining the distinction between a crime and a contravention.!

In 1995 Professor Richard Fox completed the first major Australian study of infringement notices in which he
acknowledged that infringement notice systems are now a permanent feature of our system of criminal justice >
This being the case he argued that model legislation should be developed due to uncertainty about offence
classification and procedures. Professor Fox proposed that model legislation should include the following features:

e it should apply only to offences triable summarily

e theinfringement must be completely expiated by payment of a legislatively fixed sum of money,
but the issue of the notice may also lead to the suspension or withdrawal of a right or licence to
undertake an activity to which the alleged offence relates
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the maximum amount of any single infringement penalty should not exceed $500 (or the equivalent
in penalty units), or one-quarter of the maximum statutory penalty that applies if the offence is dealt
with summarily by a court

any right or licence withdrawn because of the infringement should be suspended rather than cancelled
and, ordinarily, for a period of no longer than six months. Longer suspension, or outright cancellation,
should be imposed only upon a court order

the scheme should be administered by the police or officers of the public authority ordinarily responsible
for enforcing the particular legislation creating the offence

the official empowered to enforce the legislation and to issue infringement notices must also retain
and exercise a discretion to issue a warning or a caution in less serious cases, or a summons to court
in more serious ones, instead of automatically issuing an infringement notice. Guidelines for
exercising that prosecutorial discretion should be drawn up and disseminated to those making

the enforcement decisions

each infringement notice should be in plain English with foreign language warnings of its significance

the infringement notice must make it clear that the alleged offender has the right to elect to go to court
to contest the accusation, but that the matter may be disposed of in a court by way of ‘hand-up-brief’
procedure whereby both the informant and the defendant are compelled to state their case in writing
before the hearing

a person against whom an infringement notice has been issued should not be treated as having been
convicted of the alleged offence, except upon a court order. Expiation of payment should not lead to a
conviction. Even if the matter is defended in court, and the grounds on which the notice was issued are
established beyond a reasonable doubt, the court should still have the right not to record a conviction.
An alleged offender should not be penalised, other than in costs, for exercising their right to have the
court determine the matter

the infringement notice should give the alleged offender a formal opportunity in writing to advise the
agency which issued the notice of any factual matters which the person considers ought to be taken
into account in relation to the alleged offence. These matters should be taken into account in exercising
the discretion to withdraw the notice absolutely,

or with a warning.

In 1996 the New South Wales Law Reform Commission (‘NSWLRC’) invited comment on the desirability of expanding
the use of infringement notices and suitable modes of regulation.” Submissions indicated support for the expansion
of infringement notices to summary offences, or for all offences where imprisonment is not an available option,

as well as offences where the usual penalty for a first offence is a fine, for example, offensive behaviour

or possession of a prohibited drug.

The NSWLRC recommended the introduction of uniform legislation to regulate the power to issue, and procedures
to enforce, infringement notices.® In doing so they cautioned about certain dangers that they felt were inherent in the
use of infringement notices, namely:

the diminution of the moral content of particular offences in that they may become trivialised and
considered administrative contraventions

the departure from the traditional principles of criminal law in that the alleged offender is deemed guilty
without requiring the prosecution to produce evidence of guilt to a judicial authority

the failure to consider each alleged offender’s particular circumstances

the pressure on the alleged offender to pay even if they are innocent so as to avoid the trauma of going
to court or incurring a greater penalty if found guilty in court

‘net-widening’ in the sense that the use of infringement notice is preferred where previously a caution or
warning may have been appropriate

the victimisation of specific groups in the community by police and other agencies administering the
infringement notice scheme. %

With these potential dangers in mind a majority of commissioners of the NSWLRC nevertheless recommended

the expansion of the infringement notice system in recognition of potential benefits to individuals wishing to avoid
the stigma and trauma of court proceedings, as well as the economic and administrative advantages of diverting
minor offenders from the court system.?” The recommendation was not unanimous and two commissioners opined
that any expansion carried too great a risk of abuse by authorities and may result in oppression of particular groups
in society such as young and Aboriginal people.?®
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In recommending the expansion of the use of infringement notices the commissioners noted the need for proper
safeguards to minimise the risks of abuse of the system. These included:

e aprovision that stipulates that receipt of an infringement notice should not result in the recording
of a conviction for that offence

* theissue of an infringement notice should be discretionary with guidelines setting out criteria
for the use of the discretion

* the agencies responsible for issuing infringement notices should be properly monitored to guard
against abuse and to ensure that infringement notices are not imposed on people who would not
ordinarily be punished.?

Australian research on infringement notices

As noted earlier, much of the literature on infringement notices in Australia generally derives from the work

of Professor Richard Fox, and in particular, his 1995 Criminology Research Council study on the Victorian scheme,
which was the first significant review of the importance of infringement notices as a means of policing and punishing
minor offences and diverting people who had committed relatively minor offences away from the formal criminal
justice system.*® Further commentary on these issues is contained in the work of Mirko Bagaric of Deakin University,
who has called for infringement notices to be issued for a greater range of offences, and argues that greater
consistency and fairess would come from fixing penalties for offences.’!

In December 2003, the Victorian Department of Justice released a new study drawn from more recent research
by Professor Fox.*> This research endeavoured to gain insights into the Victorian community’s understanding
of, and attitude towards the infringement notice system.

In general the study found a high level of awareness and knowledge of offences that attracted an infringement notice
but there was little understanding of the reasons for its existence or utility. The study noted a poor understanding

of the options open to alleged offenders upon receiving an infringement notice and two-thirds did not appear

to know that they could elect for a court hearing.

The study revealed a high level of compliance with the requirement of timely payment. In excess of 80 per cent

of fines were paid within 28 days, or within the additional 28 days that follow a courtesy reminder letter. A further 10
per cent of fines were discharged after the first Penalty Enforcement via Registered Infringement Notice (PERIN)
Court Notice. There was a general sense that non-payment of fines was due to the fact that offenders could not
afford to pay rather than their not being inclined to pay. A sense of unfairness arising from the circumstances

of the offence, the procedures for enforcing the fine and the level of penalty, were also considered to contribute

to non-payment.

The study describes the infringement notice scheme as ‘bargain basement justice’ and notes the fundamental
paradox that it represents for the administration of criminal justice. That is, the process is largely streamlined

and is deliberately designed to take little or no account of individual circumstances. For example, monetary penalties
are fixed and are not tailored to individual means. Further, the moral culpability of the alleged offender is generally
not considered and the opportunity for individual discretion, such as informal or formal warnings, or tailored
sentences is reduced when compared to conventional criminal processing.

Notwithstanding some perceived shortcomings of the infringement notice system, the study concluded that
the system is basically sound and needs to build on existing strengths and attend to the weaknesses such
as the lack of a “gatekeeper” and dealing with unpaid fines.

Infringement notices in New South Wales

In New South Wales, the most widely recognised (and issued) infringement notices are for parking and traffic
offences. However, pursuant to the Fines Act, penalty notices can also be issued for offences prescribed
by over 70 separate items of legislation.*

Penalty notices are defined by section 20 of the Fines Act as:

a notice ... to the effect that the person to whom it is directed has committed a specified offence and that,
if the person does not wish to have the matter dealt with by a court, the person may pay the specified amount
for the offence to a specified person within a specified time.
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Section 19 of the Fines Act provides a summary of the existing penalty notice procedures:

a) Breach of statutory provision

A person is alleged to have committed an offence under a statutory provision for which a penalty notice
may be issued.

b) Issue of penalty notice

A penalty notice is issued under the relevant statutory provision. The notice requires payment
of a specified monetary penalty, unless the person alleged to have committed the offence elects
to have the matter dealt with by a court.

c) Penalty reminder notice

If the penalty is not paid, a penalty reminder notice is issued. The person who is alleged to have
committed the offence may elect to have the matter dealt with by a court

d) Enforcement order

If payment of the specified monetary penalty is not made and the person does not elect to have the
matter dealt with by a court, a penalty notice enforcement order may be made against the person.

If the person does not pay the amount (including enforcement costs) within 28 days, enforcement
action authorised by this Act may be taken in the same way as action may be taken for the enforcement
of a fine imposed on a person after a court hearing for the offence.

e) Withdrawal of enforcement order
A penalty notice enforcement order may be withdrawn if an error has been made.
f)  Annulment of enforcement order

A penalty notice enforcement order may, on application, be annulled by the State Debt Recovery Office
or, if the Office refuses the application, by a Local Court. If the order is annulled, the alleged offence
is to be heard and determined by the Local Court.

Infringement notice schemes in other jurisdictions

Several examples of criminal infringement notice schemes are to be found in other states, including the PERIN
system in Victoria, the State Penalties Enforcement Registry (SPER) in Queensland and an expiation scheme

in South Australia for ‘simple cannabis offences’ and other offences. In the United Kingdom a pilot scheme, similar
to the NSW trial, took place in 2002-03. This pilot allowed police to issue a ‘Penalty Notice for Disorder’ in relation
to a number of specified public order offences.

Victoria*

Victoria has had an integrated penalty enforcement system since 1987 when the PERIN Court was established.
This system was primarily designed to enforce penalty notices issued for local government, traffic and parking
infringements. The number of offences that can be dealt with by way of infringement notice in Victoria has increased
from 11 in 1965 to over 1,000 in 2002. Unlike the SDRO in NSW, which operates as an administrative means

of enforcing unpaid penalties, the PERIN system involves the registration of unpaid fines with the Magistrates’ Court
with subsequent enforcement of those fines carried out as if they were orders actually made by a magistrate.

Using similar comparisons utilised in that research, in 2001-02 for every offence for which a charge was brought

to trial in the Supreme Court or County Court of Victoria (4,521 criminal cases lodged), twenty five were heard before
the Magistrates’ Court (114,311 criminal cases lodged) and a further seven hundred and sixty four (3,454,946
infringements) were handled by way of an ‘on-the-spot ticket’.*

With a ratio of ‘on-the-spot tickets’ issued to the number of conventional summary charges laid in a Magistrates’
Court exceeding 30:1, issuing infringements clearly out stripped all other means of dealing with offending.

Victorian data demonstrates a change over time in the proportions of matters dealt with by infringement notice.
In 1990-91, local government rather than the police were the principal issuers of infringement notices, with local
government authorities accounting for over 56 per cent of the 2.3 million infringement notices issued that year
compared to police with 41.4 per cent. In 2001-02, 3.4 million infringement notices were issued (a 48 per cent
increase on 1990-91), with 58 per cent issued by police.

Figures for subsequent enforcement action for non-payment of penalty notices in 2001-02 showed a weighting
to notices issued by police. Police accounted for 53.9 per cent of the 664,509 infringements registered with PERIN
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for enforcement in 2001-02, while local government accounted for 41.2 per cent. Parking offences (issued by local
government) accounted for 40.6 per cent of the notices registered for enforcement in 2001-02, while the police-
issued notices for speeding and traffic offences accounted for 33 per cent and infringements on Victoria's CityLink
tollway accounted for 21 per cent.*

Queensland

In Queensland debits are referred to the (SPER) when they become overdue. While debts from other public sector
agencies can be registered, the majority of enforcement items are notices arising from camera detected offences,
manually issued traffic infringement notices, and court orders.

A variety of enforcement options are available to SPER, however non-payment may lead to the issue of enforcement
orders resulting in enforcement warrants (where property may be seized), fine collection notices (for payroll
deductions and deductions from bank accounts), licence suspensions, or even arrest and imprisonment warrants.

South Australia

South Australia was the first Australian jurisdiction to establish an infringement notice scheme as an alternative

to arrest and charge, with the Police Act Amendment Act in 1938 allowing for the expiation of offences against local
government regulations and by-laws. Since 1987, South Australia has had an expiation scheme for offenders
found in possession of small amounts of cannabis for personal use. In 1996, a broad statutory scheme was
established under the Expiation of Offences Act 1996, while additional expiation provisions are contained in another
15 statutory instruments.?’

With regard to the Expiation of Offences Act, the distinction has been made on several occasions in Second Reading
Speeches dealing with the legislation that the prescribed amount to expiate the offence is not a fine but instead
“a fee charged to avoid Court”. 3

Expiation notices are not the same as fines. An expiation notice is not a notice that the recipient must pay the sum
on the notice. It is not a criminal sanction. It is not an on the spot fine for it is not a fine at all. It is a notice that

an official is going to make an allegation that the recipient has committed a criminal offence and that, in the interests
of expediting justice, if the recipient wants to plead guilty to that allegation, he or she can do so by the payment

of a very rough minor version of the fine that would otherwise have been applied.®

The Expiation of Offences Act provides for the expiation amount to be paid in instalments or by means of deferred
payment upon an application made on the grounds of hardship.*

Commonwealth

At the Commmonwealth level, constitutional prohibitions do not allow non-judicial officers to consider, decide on or
impose penalties. Accordingly, non-judicial officers:

simply put into effect a process of issuing penalty notices that is triggered automatically by a particular set of
facts... The penally is predetermined by law; all the regulator does is to document the breach and the penalty.*!

As a consequence of the constitutional barriers, there is no meaningful way for administrators to enforce penalty
notices upon non-payment:

... federal schemes do not have a ‘fallback’ penalty that will be imposed if the person fails to pay the amount
specified in the infringement notice (such as licence suspension or cancellation commonly used in State and
Territory schemes).*

The ALRC, in its 2002 report on civil and administrative penalties, recommended a uniform, model scheme across
federal regulatory law introducing criminal infringement notices as a diversionary procedure for minor offences of
strict or absolute liability.*

The ALRC recommended against retaining records of such penalty notices once payment of a fine had been made,
on the basis that retention of such records would encourage offenders to opt for the court-elect option in the hope of
erasing the incident from their police/criminal record. It considered that such a tendency would adversely undermine
the main aim of such notices, namely, to improve the efficiency of the criminal justice system.
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In addition, the ALRC expressed concern that the use of penalty notices might impact adversely on non-English
speakers, particularly if it were intended to accept a CIN history in court as part of a suspect’s antecedents. In relation
to this issue, the ALRC recommended that notices should include warnings and/or information in foreign languages.

United Kingdom

The Criminal Justice and Police Act 2007 (UK) introduced a fixed penalty notice system for a range of offences.
The offences for which a Penalty Notice for Disorder (‘PND’)* may be issued include:

*  being drunk in a highway, other public place or licensed premises

*  throwing fireworks in a thoroughfare

*  knowingly giving a false alarm to a fire brigade

e trespassing on a railway

e throwing stones, etc., at trains or other things on railways

*  buying or attempting to buy alcohol for consumption in a bar in licensed premises by a person under 18
e disorderly behaviour while drunk in a public place

* wasting police time or giving false report

e using public telecommunications system for sending message known to be false in order to cause
annoyance

e consumption of alcohol in designated public place.

What is readily apparent from this listing is that PNDs are generally limited to public order offences or anti-social
behaviour rather than the more obviously criminal matters prescribed under the NSW scheme where CINs may be
issued for non public order offences (assault, larceny and retail theft, custody of goods, etc) where there is typically
a victim.

Interim findings of the United Kingdom Penalty Notice for Disorder pilot*

Early results covering the first eight months of the PND pilot revealed that 3,040 PNDs* were issued across the four
pilot force areas, namely, Essex, Metropolitan Police (Croydon Division), North Wales and West Midlands.

PNDs were predominately issued for two offences, namely, ‘causing harassment, alarm or distress’ (49 per cent)
and ‘disorderly behaviour while drunk’ (41 per cent). Interestingly, these two offences require the PND to be issued
at a police station rather than ‘on-the-spot’ and thus savings of police time, which was one of the main aims of the
pilot, were minimal. That said there has inevitably been savings on police time in that court attendance was avoided
in all but 2 per cent of cases where a PND was issued.

Apart from the offences of ‘wasting police time’ (5 per cent) and ‘drunk in highway’ (3 per cent), the interim findings
demonstrate relatively few PNDs were issued for the seven remaining offences in which a PND was available.
Namely, ‘trespassing on a railway’, ‘throwing fireworks’, ‘sending false messages’, ‘drinking in a designated public
place’, ‘throwing stones on a railway’, ‘buying alcohol for person aged under 18’ and ‘knowingly giving false alarm
to fire brigade’. It is suggested that these low rates reflect the type of offence and the typical offender. For example,
juveniles, who were not part of the pilot as it was limited to persons 18 years and over, might be more likely than
adults to throw fireworks or throw rocks at trains.*’

Figures available for the first six months of the pilot reveal that payment of PNDs within the statutory time period of

21 days stands at 53 per cent which, whilst at first glance may seem low, is comparable to payment of fixed penalty
notices for motoring offences in the United Kingdom. Forty-three per cent of PNDs issued had been fine registered
due to non-payment and thus it is estimated, based on other research into payment of registered fines, that the total
payment and recovery rate will be 79 per cent.® It is worth noting that measures aimed at improving fine enforcement
in the United Kingdom came into force in January 2004 # whereby recipients who do not pay their PNDs will be fast-
tracked into the enforcement process with the objective of increasing compliance with fixed penalties.

Preliminary analysis of data from two pilot areas reveals a reduction in the number of cautions and prosecutions for
‘drunk and disorderly’ and ‘causing harassment, alarm or distress’ which suggests that many of these cautions and
prosecutions have been diverted to PNDs. However, the larger number of PNDs (when compared to previous levels
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of cautions and prosecutions) appears to indicate a net widening effect so that there were persons receiving
a penalty notice, who may not even have been previously dealt with by either a caution or prosecution.

A survey of 100 police officers from the four pilot force areas was carried out for the purposes of the Home Office
review. Eighty two per cent of respondents were either ‘very’ or ‘fairly’ satisfied with the PND scheme and most issues
arising from the questionnaire related to ways in which the scheme could be improved or extended. The respondents
reported that there was a general acceptance of the PND scheme by recipients. It was generally felt that the scheme
should be extended to juveniles and other offences. One-third of respondents reported that they could have issued
PNDs to persons aged under 18 years if permitted to do so.

Many officers were concerned about the issue of repeated PNDs to the same recipient and suggested the tracking
of PNDs on the Police National Computer (‘PNC’) or a database of recipients. Most respondents who commented
on this issue supported the gathering and recording of DNA, fingerprint or photographic evidence.

The Home Office declared the pilot PND scheme to be a success in allowing frontline officers to deal speedily and
effectively with public disorder offences. The Policing Bureaucracy Task Force examined the scheme and found
that on average it took 30 minutes to complete a PND compared to 180 minutes for an evidentiary case file thus
demonstrating time savings for officers notwithstanding the fact that more than 90 per cent of PNDs were issued
at police stations rather than ‘on-the-spot’. As a result, the Home Office has extended the scheme to all forces in
England and Wales !

Most of the issues raised by police officer respondents have been addressed by amendments to the PND scheme.
The taking of DNA, fingerprints or photographs in the course of the issue of a PND is now to be tagged to a PNC
record.”? This ensures that in most circumstances (currently 90 per cent of PND offences) tracking of PNDs issued
and collection of identification evidence is achieved. Interestingly this means that the offender is arrested for the
purpose of issuing the PND, appearing be at odds with one of the stated objectives for the PND scheme, namely,
the provision of an additional and quick alternative to arrest.

The Anti-Social Behaviour Act 2003 (UK) amended the Criminal Justice and Police Act to extend the application

of the PND scheme to 16 and 17 year olds. Offences that are being considered for future inclusion in the PND
scheme include littering, obstructing a police officer, common assault, minor theft and criminal damage at the low
end of the scale.
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Endnotes

18 Cannabis Expiation Notice (CEN) pursuant to s5A of the Controlled Substances Act 1984 (SA); Cannabis Infringement
Notice (CIN) pursuant to the Cannabis Control Act 2003 (WA). Provision has also been made in the Australian Capital
Territory for the introduction of the cannabis related Offence Notices pursuant to s71A of the Drugs of Dependence Act
1989 (ACT).

19 Sections 1-11 of the Criminal Justice and Police Act 2001 (UK).

0 R, Fox, On-the-Spot Fines and Civic Compliance: Final Report, Faculty of Law, Monash University and Department
of Justice, Victoria, 2003. Executive Summary at paragraph 52.5.
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1995; and R. Fox, Infringement Notices: Time for Reform? Trends and Issues No.50, Australian Institute of Criminology,
Canberra, 1995.

2 NSW Law Reform Commission, Sentencing, Discussion Paper No. 33, Sydney, 1996 at [10.23].

2 NSW Law Reform Commission, Sentencing, Report No. 79, Sydney, 1996, at [3.46]. After a recommendation from the
NSW Drug Summit in 1999, NSW now has a “Cannabis Cautioning Scheme”. Under the scheme, adults found using or in
possession of not more than 15g of dried cannabis and/or equipment for using the cannabis may receive a formal police
caution rather than face criminal charges and court proceedings. A person can only be cautioned twice and cannot be
cautioned at all if they have prior convictions for drug offences or offences of violence or sexual assault. Source: www.
druginfo.nsw.gov.au

3 Ibid., at [3.48].

% Ibid., at [3.49].

2 Ibid., at [3.50].

2 Ibid., at [3.50].

2 Ipid., at [3.51].

30 R.Fox, Criminal justice on the spot: infringement penalties in Victoria, Australian Institute of Criminology, Canberra, 1995.

31 See M. Bagaric, Instant Justice? The Desirability of Expanding the Range of Criminal Offences Dealt with on the Spot,
Monash University Law Review, 1998, 24 (2), pp. 231-271 & The Splendour of Fixed Penalties - Consistency and Fairness
in Sentencing, The California Criminal Law Review, 2000, pp. 1-25.

32 R. Fox, On-the-Spot Fines and Civic Compliance: Final Report, Faculty of Law, Monash University and Department,
Victoria, 2003.

3 B. Schurr, Criminal Procedure (NSW), Lawbook Company Service, at [28.500]. A listing of those offences from Schedule 1
of the Fines Act, fort which penalty notices may be issues, can be found at Appendix C of this report.

3 Unless otherwise indicated, information on Victoria in this section is derived from the work of Richard Fox described
above.

35 1n his 1995 study, Fox reported that he had calculated these ratios for the first time from data for 1991, where the ratios
were 1:45:337 (Supreme or County Court: Magistrates Court: Local Court). See R. Fox, Criminal justice on the spot:
infringement penalties in Victoria, Australian Institute of Criminology, Canberra, 1995. Our calculations for 2001-02 are
based on figures reported in Steering Committee for the Review of Government Service Provision, Report on Government
Services 2004, Productivity Commission, Canberra, 2004 and R. Fox, On-the-Spot Fines and Civic Compliance: Final
Report, Faculty of Law, Monash University and Department of Justice, Victoria, 2003.

% R. Fox, On-the-Spot Fines and Civic Compliance: Final Report, Faculty of Law, Monash University and Department of
Justice, Victoria, 2008.

37 See the Bench book for magistrates in South Australia at: http://www.courts.sa.gov.au/lawyers/magistrates_benchbook/
chapter01_acts_and_penalties/expiation_of offences_act.htm

38 Second Reading Speech on the Expiation of Offences Bill (SA) by The Hon. S. Barker MP, Hansard, House of Assembly,
South Australia, 19 March 1996, at p. 1112.

% Second Reading Speech on the Statutes Amendment (Fine Enforcement) Bill by The Hon. M. Armitage MP, Hansard,
House of Assembly, South Australia, 19 August 1998, at p. 1805.

4059, Expiation of Offences Act (SA).

4 Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative Penalties in Australia, Report
No. 95, Canberra, 2002, p. 431.
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“2 Ibid.
Ibid., p. 462
* These offences are prescribed by s 1 of the Criminal Justice and Police Act 2001 (UK).

4 K. Spicer & P Kilsby, Penalty notices for disorder: early results from the pilot. Home Office — Research, Development and
Statistics Directorate, Findings No. 232, London, 2004.

4 The total figure for the pilot was put at more than 6,000 in ‘Paperwork gets the boot’ (Home Office Police Briefing, January
2004) http://www.policereform.gov.uk/docs/policebriefingjan3.html

47 Spicer & Kilsby, Penalty notices for disorder: early results from the pilot, Home Office — Research, Development and
Statistics Directorate, Findings No. 232, London, 2004.

* Ipbid., at pp. 1 and 3. It is estimated that the payment rate for a national rollout may be around 75 per cent (at p. 4)

4 Courts Act 2003 (UK).

30 Spicer & Kilsby, Penalty notices for disorder: early results from the pilot, Home Office — Research, Development and
Statistics Directorate, Findings No. 232, London, 2004.

31 ‘Fixed Penalty Home Office Scheme to begin nationwide by 2004 — Home Secretary’ (Home Office Press Release, Ref:
134/2003, 14 May 2003). <http.//www.homeoffice.gov.uk/n_story.asp?item id=476>

52 Criminal Justice Act 2003 (UK).
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Chapter 5. The Crimes Legislation
Amendment (Penalty Notice Offences)
Act

The Crimes Legislation Amendment (Penalty Notice Offences) Bill was first introduced and read to the Legislative
Council on 18 June 2002. On 26 June 2002, the Bill received a second reading and, following the Committee

stage where an amendment to correct a drafting error was passed, was read a third time prior to being sent to the
Legislative Assembly. The Bill was received into, and read a first time by, the Legislative Assembly on 26 June 2002.
In the Legislative Assembly it was read a second and third time, after which it was passed on 27 June 2002. The Bill
received assent on 4 July 2002.

The Penalty Notice Offences Act amended the:

e Crimes Act, in part, to enable police officers to take finger and/or palm prints in relation to the service of
a penalty notice offence

*  Criminal Procedure Act, enabling police officers to issue penalty notices for prescribed offences under
any Act or regulation and to prescribe offences

*  Criminal Procedure Regulation 2000, to prescribe the offences for which police officers may issue
penalty notices and the penalties that may be imposed under the notices.

The Penalty Notice Offences Act also made consequential amendments to the:

e Crimes (Forensic Procedures) Act
e Fines Act.

Clause 11C of the Criminal Procedure Regulation 2000 provided for the termination of the trial on 31 August
2003, following the conclusion of the twelve month trial period. By amendment to clause 11C, Criminal Procedure
Regulation 2000, the CIN scheme trial was extended on 29 August 2003 for a further 12 months.>* The trial
specifications remained the same and it continued to operate only in the twelve original trial LACs and with

the same prescribed offences as originally determined.

On 7 July 2003 amendments to the Act made by Schedule 1 [2] of the Penalty Notice Offences Act came into force.
These amendments had the effect of renumbering the penalty notice provisions in the Act. In this report we will

use the current numbering. The following table sets out the current section numbering with the original numbering
in the Act:
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Original section numbers in

Current section numbers in the Criminal Procedure Act the Criminal Procedure Act
(until 7 July 2003)
s 332 Definitions s 160
s 333 Police may issue penalty notices for certain offences s 161
s 334 Penalty notices S 162
s 335 Penalty notices may not be issued to children s 163
s 336 Penalty notice offences s 164
s 337 Penalties s 165
s 338 Effect of payment of penalty s 166
s 339 Limitation on exercise of penalty notice powers s 167
s 340 Withdrawal of penalty notice s 168
s 341 Powers relating to identity s 169
s 342 Effect of Part on other procedures and powers s 170
s 343 Limited implementation of penalty notice provisions s 171
s 344 Monitoring of Part by Ombudsman s172

With the amendments to the affected legislation in place, the Penalty Notice Offences Act was repealed in its entirety>*
by the Statute Law (Miscellaneous Provisions) Act (No. 2) 2003 No. 82 on 27 November 2003.

Rationale for penalty notice offences

The second reading speech introducing the Penalty Notice Offences Bill provided the rationale behind the use of
penalty notices, and their potential value, in citing the following excerpt from the NSW Law Reform Commission report
on Sentencing:

... the infringement notice system should be expanded, in recognition of the benefits to individuals who wish
to avoid the trauma of court proceedings, as well as the economic and administrative advantages of diverting
minor offenders from the court system.

The second reading speech noted the effectiveness and efficiency of penalty notices in other jurisdictions, by citing
an unidentified “recent Victorian report™¢ which reportedly found:

... that the overwhelming majority of persons receiving infringement notices opt to pay the amount set
out in them.”

The second reading speech also suggested that the higher rates of compliance reported could be attributed
to offenders’ advance knowledge of:

e the penalty quantum

* the fixed and lesser amount of that penalty quantum compared to the ‘normal’ statutory maximum fine
for the offence

* the offenders’ capacity to avoid the ‘social stigma and legal disabilities’, which attach to a criminal
conviction because payment of a (fixed) penalty notice does not incur either a criminal conviction
nor a criminal record.*®

The inspiration behind the introduction of the legislation has been attributed, in part, to suggestions received by
the then Minister of Police, The Hon. Michael Costa MLC, from frontline police officers. The Attorney General told
the Legislative Assembly:

I am told by my colleague the Minister for Police that he has visited dozens of police stations during his time in
office, and he has been told on dozens of occasions not only that officers would like to be less involved with
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paperwork and red tape but also that officers have consistently supported a scheme of this nature is a way of
cutting down on paperwork.

An officer who has in the past been engaged for hours preparing a charge for, say, a dollar’s worth of sugar
stolen from a shop does not regard this scheme as some flight of ministerial fancy. The Minister for Police
assures me—and | certainly believe him—that such an officer is extremely supportive of this initiative.

Objectives of the legislation

The objectives for the legislation were outlined in its introductory reading speeches® the main elements of which
were described in the Discussion Paper®! to this review, and include:

* reducing the administrative demands on police in relation to relatively minor offences by providing
a quick alternative to arrest for police officers in dealing with minor matters
*  reducing the time taken by police in preparation for and appearance at court
* allowing police to remain on the beat rather than having to take the offender back to the police station

* extending the use of penalty notices and allowing them to become a general tool in the array
of responses available to police

e providing police with greater flexibility in their response to criminal behaviour
e saving the court system the cost of having to deal with relatively minor offences and thereby reducing
both court time and trial backlogs.

It was also intended that the legislation would satisfy these objectives whilst retaining the capacity for an alleged
offender to contest the facts of a case in a court should they wish to do so.%

In addition to the statutory objectives identified during the Bill's passage into statute, NSW Police, when formulating
SOPs in preparation for the Penalty Notice Offence Act’s implementation, articulated further objectives for the
legislation. The SOPs described the objectives of the legislation’s trial to be:

*  reduce the amount of police time spent in processing minor criminal offences

*  reduce problems which can arise when suspects are arrested and taken to the police station

e reduce injuries to persons arrested and to police

e reduce the risk of self harm in custody

*  provide a process which balances the inconsistencies between loss of liberty and the final
outcome at court

*  provide an increased non-custodial alternative when dealing with Aboriginal and Torres Strait Islanders.®
Several of the objectives identified within the SOPs, in particular those concerned with:

* reducing the problems associated with, or injury arising from, a person’s arrest and transport
to a police station or holding cells
* increasing non-custodial alternatives when dealing with Aboriginal and Torres Strait Islanders

indicated additional and significant benefits offered by the legislation being anticipated by those responsible
for its implementation.

Therefore, although not specified in the legislation, the objectives identified within the SOPs were considered
and are discussed in this report.

Parliamentary debate

Concerns about the Bill expressed during the Parliamentary debate on the legislation focused on two main issues,*
namely, that it:

*  provided an inadequate response for dealing with offenders who had committed, what were considered
to be, serious crimes®

e had potential for a disproportionate impact on particular communities, especially Aboriginal and Torres
Strait Islanders and people from non-English speaking backgrounds.®
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Other issues arising in the course of the Bill's passage through Parliament included:

e the potential that offenders of the prescribed offences would be the least likely to pay an on-the
spot penalty®’

* the actual extent of administrative savings for police that could be achieved by the legislation given
that sufficient evidence would still be required to prosecute the offence in the event that the fine
was not paid.*®

Endnotes

33 Clause 11C was amended by the Criminal Procedure Amendment (Penalty Notices) Regulation 2003.

3 Generally, NSW legislation that solely amends other legislation is eventually repealed as part of a regular statute law review
process, culminating in the pages of at least one Statute Law (Miscellaneous Provisions) Act each year)

33 NSWPD, Legislative Council, 18 June 2002, p. 3202, citing NSW Law Reform Commission, Sentencing, Reporting No. 79,
Sydney, 1996, p. 11.

% This finding (using this phrasing) is reported in Fox R., Criminal Justice on the Spot: Infringement penalties in Victoria,
Australian Institute of Criminology, 1995, p. 11.

ST NSW Legislative Council, 18 June 002, p. 3202.

38 Ibid.

% The Hon. R Debus MP. NSWPD, Legislative Assembly, 27 June 2002, p. 4109.

% Note that the Explanatory Memorandum accompanying the Bill lists its objectives as:
to enable police officers to issue penalty notices for certain offences for a trial period, and

to enable police officers to require persons who are to be issued with penalty notices under the new provisions while in
force to disclose their identity, and

to confer on police power to take finger-prints from offenders when serving penalty notices and court attendance notices,

61 NSW Ombudsman, Put on the Spot — Criminal Infringement Notices Trial, Review of Crimes Legislation Amendment
(Penalty Notice Offences) Act 2002, Discussion Paper, Sydney, 2003, p. 6.

2 Ibid

% NSW Police, Education Services, Crimes Legislation Amendment (Penalty Notice Offences) Act 2002: Policy and Standing
Operating Procedures, Sydney, 2002, p. 6.

% NSW Ombudsman, Put on the Spot — Criminal Infringement Notices Trial, Review of the Crimes Legislation Amendment
(Penalty Notice Offences) Act 2002, Discussion Paper, Sydney, 2003, p.7. This section presents the debate surrounding
these issues in greater detail.

%5 Mr A. Tink MP, NSWPD, Legislative Assembly, 27 June 2002, p. 4109.

% The Hon. Peter Wong MLC, NSWPD, Legislative Council, 26 June 2002, p.3787.
57 Mr A. Tink MP, NSWPD, Legislative Assembly, 27 June 2002, p. 4109.

% The Hon. M. Gallacher MLC, NSWPD, Legislative Council, 26 June 2002, p. 3787.
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Chapter 6. Implementation of the Act
by NSW Police

Although the Attorney General formally administers the Act, given that its powers and functions are primarily conferred
on police officers, the implementation of the Act was largely the responsibility of NSW Police. This chapter details the
steps taken by NSW Police to put the CIN scheme trial into place.

Standing Committee and working groups

Alongside the passage of the Penalty Notice Offences Act, NSW Police prepared for its implementation by convening
a ‘Criminal Infringement Notices Standing Committee’ with responsibility for the implementation and operation of the

legislation by NSW Police. This forum was made up of senior generalist and specialist officers from within NSW Police
and affected agencies who met regularly to monitor the implementation of the legislation during the period of the trial.

The core members of the Standing Committee included: a NSW Police Project Manager, senior operational police,
and representatives from Education Services, Forensic Services Group (FSG), Legal Services, Strategic Development
Unit, the IPB and Police Association of NSW. A representative of the Attorney General’s Department attended these
meetings, as did an observer from our Office. Our role is detailed at the end of this chapter.

Members of the Standing Committee charged with specific tasks toward facilitating the Act’s implementation formed
working groups of specialist officers for the purpose of analysing and resolving particular issues identified during the
implementation process. These working groups included:

e Evaluation Working Group, which was responsible for the identification of data fields (generated across
several agencies, e.g., the IPB, FSG, Criminal Records Section ('CRS’) and the Courts), and ensuring
their mechanisms for data collection, which would be required for monitoring and evaluating the trial

* Infringement Processing Working Group, tasked with identifying and securing processes for the
exchange of information and procedures between the enforcement agencies (IPB, FSG, CRS, SDRO
and the Courts) involving penalty notices

*  Policy/SOPs/Operational Process Working Group, charged with the development of policy, SOPs and
administrative items, such as the design and production of finger-printing forms and the acquisition of
field finger-printing pads

e Systems Process Working Group, which in conjunction with relevant agencies (IPB, FSG, CRS and the
Courts) designed the processing aspects of the Act’s implementation, including the various alternatives
provided by the legislation (payment, court-election, non-payment and withdrawal) for discharging a
CIN once it was issued

e  Training / Communications Working Group, which developed and published a range of training and
educational materials for dissemination to the trial LACs and the wider police service. This material
included production and publication of hard copy materials and newsletters, the various SOPs, journal
articles, Intranet sites and a training video.

Computerised Operational Policing System

NSW Police, Operational Systems Support, incorporated relevant CIN specific recording fields into the COPS
database and case management system operated by NSW Police.®

Standing Operating Procedures

The Education Services, NSW Police, developed CINs specific SOPs titled, ‘Crimes Legislation Amendment (Penalty
Notice Offences) Act 2002: Policy and Standing Operating Procedures’ to assist with the training of officers for the
implementation of the Act during the trial.”

CRS incorporated procedures related to the collection, storage and destruction of finger/palm-prints, in accordance
with the Act, into their SOPs.”
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The NSW Police Communications Group incorporated CIN specific actions into their SOPs. These prompt radio
operators to perform certain additional computer related checks to inform police where an officer is assessing
an individual's eligibility for a CIN.

Training

By mid-August 2002, NSW Police Education and Development Officers (‘(EDOs’) at each of the trial LACs
had been provided with “training and marketing material to help them inform police of the trial and train them
in what they should do.”

This material included:

*  CIN specific SOPs
* aflowchart detailing the notice issuing process
e pocket cards —aide memoirs - for use by individual police officers
* anew and separate P23C CINs card
*  atraining video.
The EDOs were then responsible for providing training in the administration of CINs to the staffing compliment of their

respective trial LACs. Our review was informed that training in the use of CINs had been provided to the trial LACs
by 6 September 2002.7

Flowchart

NSW Police SOPs include a schematic flowchart of the CINs issuing process, which has been re-produced
at Appendices |, J and K.

NSW Police intranet

For the period of the trial, the NSW Palice Intranet hosted a ‘Criminal Infringement Notices — trial (icon)’ site,
which provided a description of the legislative objectives and enabling provisions of the Act in addition

to a Criminal Infringement Notices: Frequently Asked Questions section.™ After its release, our Discussion Paper
was also included on this site.

NSW Police publications

The NSW Police Public Affairs Branch and the Education Services Branch produce regular publications
for communicating news and relevant administrative information to police officers and employees.

The Public Affairs Branch publishes the Police Weekly, which is an operational journal, restricted in circulation
to police officers. It provides NSW Police employees with information and developments on new technology and
legislation, policies and procedures and feature articles on policing activities, such as taskforces and operations.

The Education Services Branch issues the Policing Issues and Practice Journal, which is an education and
professional development journal, providing detailed advice on police palicies, procedures and operational issues.

Articles concerning the CIN scheme trial published in either the Police Weekly or the Policing Issues and Practice
Journal included:

. ‘Fines for minor offences’, Police Weekly, 17 June 2002
e fIntranet site for infringement notices trial, Police Weekly, 15 July 2002
*  'Penalty notices: trial for minor criminal offences’, Police Weekly, 29 July 2002

e ‘Trial of penalty notices for minor criminal offences: Standing operating procedures’, Police Weekly,
12 August 2002

*  ‘Penalty Notices trial for minor offences: Less than a fortnight away’, Police Weekly, 19 August 2002
e ‘Trial of penalty notices for minor criminal offences’, Police Weekly, 30 September 2002
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*  'Crimes Legislation Amendment (Penalty Notice Offences) Act 2002’, Policing Issues & Practice Journal,
v 10, October 2002

*  ‘Crimes Legislation Amendment (Penalty Notice Offences) Act 2002: Extension of the penalty notices
trial’, Police Weekly, 29 September 2003.

Implementation of the Act and CIN scheme trial by the SDRO

In preparation for the implementation of the Act, the SDRO developed a CINs specific procedure manual, SDRO
— Fine Enforcement Procedure Manual: Criminal Infringement Notice Scheme (CINS).™

Data requirements

Separate agreements were reached with NSW Palice, the IPB (at that time, a unit within NSW Police), and the SDRO
for our office to receive regular reports concerning the use and/or administration of CINs matters by those agencies.

Ombudsman involvement in the trial planning process

A representative of our office was invited to attend the first CIN Standing Committee meeting in June 2002 and
provide input into the implementation process. We were also invited to attend the first of the Criminal Infringement
Notice Process and Systems Mapping Working Party (‘the Working Party’) meetings. Thereafter, we attended
meetings of the Standing Committee as well as some of the meetings of individual working groups as observers.
Our participation in these meetings primarily focused on establishing adequate systems to capture and report data
for the purposes of our review.

Regular contact and liaison was maintained with the IPB, SDRO and the Project Management Unit (NSW Police)
throughout the duration of the trial period, and afterwards to assist the preparation of this report.
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Endnotes

% See NSW Police, Operational Systems Support, ‘Criminal Infringement Notices: COPS User Guide’, August 2002.

70 NSW Police, Education Services, ‘Crimes Legislation Amendment (Penalty Notice Offences) Act 2002: Policy and Standing
Operating Procedures’, Version 2, September 2002.

7I'NSW Police Criminal Records Section, Standard Operating Procedures: Crimes Legislation Amendment
(Penalty Notice Offences) Act 2002, September 2002.

2 Email correspondence from NSW Police to our office, dated 6 September 2002.

73 NSW Police, Education Services, Crimes Legislation Amendment (Penalty Notice Offences) Act 2002: Policy and Standing
Operating Procedures, Sydney, 2002, Annexure B, p. 24.

™ http://nswpsintranet/bizunits/project_ mgt/projects/criminal_infringement_notices/index.

75 State Debt Recovery Office, Fine Enforcement Procedure Manual: Criminal Infringement Notice Scheme (CINS),
October 21, 2002.
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Chapter 7. The Criminal Infringement
Notices scheme trial

CINs are similar in form to parking and traffic infringement notices. They consist of a description of the offence,
the particulars of the offender, the nominated penalty, and instructions on how to pay the fine together with
an option (and details describing how) to elect to take the matter to court.

The Act and the associated Regulation enabled police to issue CINs for a pilot period from 1 September 2002
to 1 September 20037 in the following twelve LACs:

Albury Lake Macquarie
Bankstown Miranda
Blacktown Parramatta
Brisbane Water Penrith

City Central The Rocks
Lake lllawarra Tuggerah Lakes

During the trial period CINs could only be issued within these trial locations. Officers from other commands working
in these locations could issue CINs only after receiving training on the correct procedures for issuing a CIN.

The offences for which a CIN may be issued, and the fixed penalty for each of those offences, as prescribed
by regulation,” are as follows:

Crimes Act
Section Offence Penalty
s 61 Common Assault $400
s 117 Larceny or shoplifting, where the property or amount does not $300
exceed $300
s 527A Obtaining money etc by wilful false representation $300
s 527C Goods in Custody $350
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Summary Offences Act

Section Offence Penalty
s4(1) Offensive conduct $200
s4A (1) Offensive language $150
s6 Obstructing traffic $200
s 6A Unauthorised entry of vehicle or boat $250

A detailed description of the prescribed offences is provided in Appendix E.

The Act precludes the issue of a CIN in relation to:

e anindustrial dispute

*  an apparently genuine demonstration or protest
*  aprocession

* anorganised assembly.”

These are similar to the protections enacted for the ‘move on powers’ under s28F of the Summary Offences Act 1988,
enacted by the Crimes Legislation Amendment (Police and Public Safety) Act 1998.

Although not specifically provided for in the Act, NSW Police SOPs, prepared for the CIN scheme trial, extend
the circumstances in which a police officer cannot issue a CIN, to include:
*  domestic violence offences

e seriously intoxicated or drug affected persons (such that the suspect cannot comprehend
the procedure)

e continuing offences - when the suspect refuses police requests to stop the offence (offensive language
or offensive conduct)

e when the suspect is the subject of an outstanding first instance or apprehension warrant
* in cases where there are circumstances requiring further investigation.”™

NSW Police also made a policy decision to the effect that police officers alleged to have committed offences
for which a CIN could be issued would not have the matter dealt with by way of a CIN.%

The SOPs instruct police to deal with all offences in the same manner when a suspect has committed multiple
offences. Thus, it is not possible to be charged for one offence and given a CIN for another offence. However,
should an offender commit multiple offences for which a CIN can be issued, up to four CINs may be issued
on the one occasion

There is no prohibition on a CIN being issued to repeat offenders, but police are advised to use their discretion,
giving balance to the time saved “with the need to have an appropriate penalty imposed or indicate community
condemnation of the behaviour”.®?

Issuing a CIN

NSW Police SOPs state:

A CIN can only be issued to an adult whose identity has been confirmed and who meets the offence criteria ...
Police must be certain of the identity of the suspect prior to issuing a CIN.#
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While not a requirement of the Act, the adoption of the identity confirmation procedure by NSW Police may have had
its source in the requirement of s334(2) of the Act that “a penalty notice must be served personally”. Satisfying
the ‘personal’ service requirement presumably necessitates establishing the actual identity of the suspect.

To confirm the identity of a suspect, the Act provides police with a discretionary power to request the name and
address of a suspect and to request proof of those particulars.®* Amendments to the Crimes Act made by the Penalty
Notice Offences Act provide police with a discretionary power to require a suspect to submit to having finger and/or
palm prints taken in order to confirm a suspect’s identity.®

The Act states that a CIN may not be issued to a person under the age of 18 years.

Paying a CIN

Recipients of a penalty notice have the option of either paying the penalty, with payment made to the IPB, or, within
21 days of the CIN being issued, indicating their selection of a ‘court elect’ preference.

Pursuant to the Fines Act, unpaid penalties are referred to the SDRO for further enforcement action.®”

Payment of the penalty precludes any further proceedings being taken against a person for the alleged offence %
A criminal record of the offence is not maintained and payment of the penalty is not to be regarded as an admission
of liability for the purposes of any civil claims, action or proceeding arising from the same occurrence ¥

Where the payment of the penalty remains outstanding finger and/or palm prints taken from the offender are retained.
If the CIN is paid, the Commissioner of Police is required to ensure that the relevant finger/palm prints are destroyed.”

Verification of identity

The Act enables a police officer intending to issue a CIN, to a person whose name and/or address is unknown
to the officer, to request the name and/or address of a suspected offender.”!

These powers are subject to the same conditions that have featured in recent legislation creating or enhancing police
powers. Before asking for a person’s particulars, an officer is required to establish their police credentials (unless they
are in uniform), give their name and place of duty, inform the person of the reason for the request, and warn

that failure to comply with the request may be an offence.®?

A person who, without reasonable excuse, fails or refuses to comply with a request, or states a name that was false
in a material particular, or states an address other than the full and correct address of their residence is liable
to a maximum penalty of 2 penalty units (1 penalty unit currently equates to $110).”

These provisions also enable a police officer to request that a person provide proof of their name and address.**
The Act does not provide a penalty for failing to provide this proof.

NSW Police reports that no legal proceedings alleging a failure to comply with these provisions were commenced
during, or as a result of, the trial.> This may, in part, be explained by comments, received during our focus groups
with police officers, to the effect that a suspect’s reluctance to provide information of this nature, or a suspicion
by the issuing police officer that the information might be unreliable, would cause them to apply a more intrusive
intervention, such as arrest and/or the laying of a charge.

Similar provisions, enabling police to request, and require proof of, the identity and place of residence of a person
reasonably suspected of committing or involvement in an offence, are also found in the Crimes Act®® and the Police
Powers (Vehicles) Act 1998.%"

The Crimes Act contains similar penalty provisions for non-compliance or supplying false particulars in response
to a request for identity and residence details as those provided in the Penalty Notice Offences Act.*® The penalty
provisions for the comparable supply name and residence information provisions in the Police Powers (Vehicles)
Act, however, are far heftier in that refusing, without reasonable excuse, to supply personal details or providing
false particulars renders a suspect liable to a maximum penalty of 50 penalty units (currently $5,500) or 12 months
imprisonment or both.”

It is important to appreciate that the power conferred by s341 of the Act, allowing police to demand the name and
address in order to issue a CIN, represents a fundamental curtailment of the long established right to silence. Until
the passage of the Penalty Notice Offences Act, the statutory abrogation of the right to silence has generally been
confined to facilitating investigations of alleged indictable offences, as indicated by the provisions in the Crimes Act

NSW Ombudsman

Review of the Crimes Legislation Amendment (Penalty Notice Offences) Act 2002

31



and the Police Powers (Vehicles) Act, or have been available only in respect of road transport legislation, such as
the power to ask for the licence and name and address of a driver.'® For the first time, the right to silence has been
curtailed for certain summary offences, being those offences for which a CIN may be issued.!”

It might be suggested that a potential CIN recipient is still able to exercise his or her common law right to silence

by refusing to supply name and address details once requested, knowing that by exercising this right they will in all
likelihood be arrested and charged for the alleged offence rather than be given the opportunity to expiate the offence
by means of payment of a CIN. However, s341(3) of the Act, allowing a maximum penalty of 2 penalty units for non-
compliance, makes such a suggestion untenable.

While the argument might be mounted that to not confer police with the power to request the name and address

of a person to whom it is intended to issue a CIN would leave the scheme at great risk of being undermined through
the absence of means to properly enforce the payment of the penalty, it nevertheless should be fully appreciated that
the provision is a significant abrogation of the right to silence — one made all the more apparent by the fact that

it does not have general effect on summary offences, but rather affects the small number of those summary offences
in NSW for which police are able to issue a CIN.

Withdrawal of a penalty notice

The Act provides for the withdrawal of a penalty notice by a senior police officer before the due date for payment,
either at his or her own discretion or at the direction of the Director of Public Prosecutions.'® If the notice is withdrawn
but the penalty has already been paid then the payment is to be refunded.'® If a penalty notice is withdrawn in this
manner it is then possible for other proceedings to be commenced.'™

The circumstances that might see a penalty notice withdrawn after it has been issued include either a lack

of legislative or procedural compliance underpinning the notice. An example of where the former would occur

is where, contrary to the legislation, a penalty notice had been issued to a juvenile,'® for a non-prescribed offence
or within a non-trial LAC. Procedural non-compliance might result where, for example, following the issue of a CIN
it was discovered that the CIN had not been issued in accordance with the SOPs, or the CIN itself had been
completed incorrectly.

The legislative provisions enabling the withdrawal of a CIN, together with the procedural steps to be followed once
a decision has been taken to withdraw a CIN, are described in the SOPs developed for the trial.'%¢

Although the ‘Withdrawal of CIN’ section in the SOPs provides some advice on when it might be appropriate

to withdraw a CIN (such as a senior officer deciding that the issuing of multiple CINs with respect to the one incident
was inappropriate), a set of criteria or guidelines illustrating the circumstances and/or events for which a CIN might
be withdrawn might be useful to include in the SOPs.

For the period of the trial, responsibility for deciding to withdraw a notice once issued remained with the individual
LACs. For the first seven months of the trial the IPB and the Project Management Unit (NSW Police) provided

a support and oversight role in respect of issuing and withdrawing CINs, a role that reverted to the individual trial
LACs in April 2003.197

Withdrawal of a CIN, once issued, was also sought by some recipients making representations to either NSW Police

or IPB. Such representations generally claimed either extenuating circumstances or mitigation, and sought dismissal
of the offence. Similar representations are permitted by the IPB as a means of appealing an infringement arising from
a traffic offence:

You can ... write to the Infringement Processing Bureau outlining your situation. For traffic offences consideration
may be given to your case if you have a clear driving record in the prior consecutive 10 years. If there was found
to be an error by the reporting officer, or if there are extenuating circumstances that can be properly supported
by documentation, consideration may also be given.'®

In the absence of a statutory provision to provide guidance on requests to have a CIN withdrawn, a CINs Steering

Committee meeting decided that neither NSW Police nor the IPB would consider recipient representations seeking
a notice’s withdrawal and that the notice recipient should be referred to the court-elect option should “... they wish
to contest any aspect of it [the notice]”.'®
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Further discussion on representations by a CIN recipient and the circumstances in which a CIN may be withdrawn
is contained in Chapters 8 and 14.

RECOMMENDATION 1: Consideration be given to developing a set of criteria or guidelines,
consistent with those outlined in Recommendation 23, on the appropriate circumstances
for the withdrawal of a Criminal Infringement Notice, and that these be incorporated into

the Standing Operating Procedures

In relation to this recommendation, the Office of State Revenue!'® commented that:

“The Infringement Processing Bureau (IPB) has established procedures for the dealing with representations
on Penalty Notice matters. NSW Police would have to provide guidelines outlining the criteria for considering
withdrawal of criminal matters. Currently IPB do not consider any correspondence from persons in relation
to these matters. We respond advising that there is no provision within the legislation”.

NSW Police commented that:

“Supported, guidelines will be incorporated into NSW Police SOPS. The section on withdrawal of CIN
in the Policing Issues and Practice Journal October 2002, and the Police Handbook in relation to withdrawal
of infringement notices further satisfies this request”.
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Chapter 8. Results of the CIN
scheme trial

A large amount of information about the issuing and processing of CINs was provided to our review by agencies

having a direct role in the implementation of the new criminal infringement notice powers, namely, NSW Police,
the IPB and the SDRO.

Our review also sought, and received, information from the NSW Bureau of Crime Statistics and Research

(‘BOCSAR)!! related to the quantum and type of matters processed by the NSW local courts in order to gauge

the potential impact of the legislation’s implementation on the courts” administration.

The following ‘profile’ of the CINs trial is derived from the information supplied by those agencies and identifies:

*  the utilisation rates and trends, where applicable, in the manner that CINs were issued, by month,
LAC and offence type

*  recipient characteristics
*  the manner in which CINs were disposed of
e financial returns.

The data presented to the review and from which the profile was developed is also assembled in Appendix D.

CINs issued

Rate at which CINs were issued by Month'"?

For the period 1 September 2002 to 31 August 2003, a total of 1,595 CINs were issued.!* Three CINs were also
recorded as having been issued prior to the trial’'s commencement, being one each in December 2001, July 2002

and August 2002,

There was a gradual yet consistent increase in the number of CINs issued from the commencement of the trial
(n=85, September 2002) to in excess of twice that amount at the trial's completion (=178, August 2003).
The average number of CINs issued was 133 per month.

-
Figure 1: Number of CINs issued per month during trial period
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* Excludes three CINs issued prior to trial period.
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The average number of CINs issued by the twelve participating LACs during the trial was 132.4, ranging from a high
of 270 CINs (16.9 per cent of the total issued) at City Central to 70 CINs (4.4 per cent) at Bankstown. The seven
metropolitan LACs (Bankstown, Blacktown, City Central, Miranda, Parramatta, Penrith and The Rocks) combined
accounted for 58.1 per cent of the total number of CINs issued, whilst the five non-metropolitan LACs (Albury,
Brisbane Waters, Lake lllawarra, Lake Macquarie and Tuggerah Lakes) represented 41.3 per cent of the total.

The rate at which CINs had been issued by the participating LACs was an item for discussion at the CINs Review
Meeting conducted in April 2003, approximately two-thirds the way through the trial.!'> The meeting was attended
by NSW Police’s CIN scheme project sponsor and support officers, commanders or senior managers from the
participating LACs and the IPB’s representative. The relatively low usage of CINs in a number of the LACs was the
subject of some discussion, explanations and rationalisations. Among the factors cited by LAC managers were:

e the bulkiness of the fingerprinting equipment
* the non-recording of a CIN in the criminal history of an offender

*  the destruction of fingerprints. It was suggested by one LAC representative that a large number
of property offences took place in the LAC and that fingerprints obtained from offenders taken into
custody often led to identification for these offences

e the impracticality of having to serve a CIN personally
*  operational police did not believe that CINs provided time savings

e that for two of the LAC representatives, their commands were dealing with a high number of recidivist
offenders and domestic violence related offences, making CINs inappropriate

e considering the offences for which CINs could be issued, there were a minimal number of incidents
in the LAC where the option of using a CIN would have been appropriate

*  two representatives said that there was a reluctance to use CINs within the LAC due to concerns
in relation to the application of Part 10A of the Crimes Act!''®

*  that for one representative, minimal use might be explained by the LAC dealing with a large number
of recidivist offenders and juveniles

*  established police practice where an officer was more accustomed to taking a person into custody
and returning to the station with them to address an alleged offence.

Conversely, those LACs that had been recording the highest rates of CINs natifications at that time accounted

for their usage by noting that there had been an emphasis “on the availability of CINs at all levels of the Command”
with one LAC having an extremely active beats unit, with CINs emphasised for use in large police operations

in the area, such as Vikings.'”

Operational police also saw CINs as a positive option for remaining on the street compared to the time involved
in taking a suspect into custody.

Offences for which CINs were issued

Accounting for 52 per cent, or 829 of the 1,598 CINs issued, the prescribed property offence of ‘larceny’
(which includes ‘shoplifting’ offences) attracted the greatest number of CINs as evidenced below in Figure 2.

With a combined natification rate of 42.7 per cent of the total 1,598 CINs issued, the anti-social offences of ‘offensive
behaviour’ (234 or 15 per cent), ‘offensive language’ (228 or 14 per cent) and the personal violence offence

of ‘common assault’ (221 or 14 per cent) were also highly represented in the CIN trial. Relatively few CINs were
issued for the remaining (property) offences of ‘goods in custody’ (68 or 4 per cent), ‘unlawfully enter vehicle/boat’
(10 or 0.6 per cent), ‘obtain money, etc., by false representation’ (5 or 0.3 per cent) and ‘obstruct person/vehicle/
vessel’ (3 or 0.1 per cent) which amounted in total to 5.3 per cent.

3 6 NSW Ombudsman
Review of the Crimes Legislation Amendment (Penalty Notice Offences) Act 2002



4 )
Figure 2: Types of offences for which CINs were issued
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Source: NSW Police COPS data, December 2001 - August 2003 n=1,598.
* ‘Other’ includes the following offences: ‘Obstruct person/vehicle/vessel’, ‘Obtain money etc by false representation’ or ‘Unlawfully enter vehicle/boat’.

CINs recipients

Although 1,598 CINs were issued during the trial for prescribed offence events, these relate to a total of only 1,528
persons, suggesting that 70 CINs (4.4 per cent) were either issued in respect of multiple offences arising from
a single incident!*® or, alternatively, to offenders for multiple incidents.'"

People of Aboriginal or Torres Strait Islander descent

The SOPs prepared for the trial instruct officers issuing a CIN to “indicate whether the suspect is of Aboriginal or
Torres Strait Islander descent”.'® A total of 79 CINs, representing 4.9 per cent of the total, were identified as having
been issued to individuals of ‘ATSI status’.!*!

Later chapters of this report expand upon the incidence, and potential impact, of issuing CINs to this and other
minority groups.

Age

The information demonstrates a substantially high rate of CINs having been issued to recipients in the ‘15-19’ years
(n=234) and 20 — 24’ years (n=480) age categories, with a gradually declining rate of the issue of CINs to recipients
beyond those ages.

The marked tendency for CINs to be issued to younger people becomes more apparent when the CINs recipients’
age is compared, proportionally, to the age population of NSW, as evidenced in Figure 4, below. The figure, which
includes Australian Bureau of Statistics (ABS) population data as at 30 June 2002, shows that at 45 per cent (h=714),
slightly less than one half of all CINs were issued to persons within the age ranges ‘15-19’ and 20 — 24’ years who,
combined, accounted for only 13.5 per cent of the NSW population.

It should also be noted that the legislative provisions operated to specifically exclude those persons younger than
18 years of age from being issued with CINs. Removing juveniles aged 15-17 years from this sample would,
therefore, effectively reduce the ‘18-24’ years old portion of the population below the 13.5 per cent mark.!*

Slightly less than two-thirds, 60 per cent (n=959), of all CIN recipients are aged between 15 and 29 years, which
accounts for less (when 15 to 17 years olds are removed) than 20.6 per cent, or one-fifth, of the NSW population.

This disparity of age and offending rates, however, is not unique to this trial. Persons aged 15 to 19 years comprise
the group most likely to be dealt with by police. The ABS reports that in 2001-02 the offending rate for persons
aged 15 to 19 years was more than four times the offender rate for the rest of the population. The next highest
offender rate was for the population aged between 20 and 24 years of age, at nearly double that for the remainder
of the population.'?
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Figure 3: Age of CINs recipients
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A final note in relation to the trial’s profile age factor,
is that despite the legislative prohibition to the
contrary,'* ten CINs were issued to people below
the age of 18 years during the trial period.'” The Act
provides that where a CIN is inadvertently issued

to a person below the age of 18 years, the amount
of the fine is not payable, or, if the amount has been
paid, it is refundable. It also provides that, while not
required, further action (the SOPs suggest

in accordance with the Young Offenders Act'*)

may be taken against the young person.'”

Of the ten CINs issued to youths below the age

of 18 years, 7 have been withdrawn and 3 had
been referred to the SDRO for enforcement. We are
informed that action has since been commenced
to also withdraw these notices.

‘Court-elected’ CINs

The rate at which CIN recipients chose to exercise
an alternative to paying the penalty notice, such

as the ‘court-election’ option, may provide an
attitudinal ‘barometer’ of the level of acceptability

of the CIN scheme. Forty one CINs were the subject
of ‘court-election’ during the trial (2.6 per cent

of the total 1,598 CINs). That the number of ‘court-
elections’ exercised during the trial was consistently
low throughout the trial period may act as one
measure, albeit roughly, of the scheme’s acceptance
for most recipients.

Rate at which CINs were ‘court-elected’
by offence type

Figure 5 illustrates the rate at which CINs recipients
opted to exercise the ‘court-elect’ option,

and how often the relevant authorities exercised
their discretion to ‘withdraw’ a notice, in each

of the offence-type categories.

Twenty, or 49 per cent, of the 41 ‘court-elected’ CINs,
involved recipients who received notices for the
offence of ‘common assault’. This figure contrasts
with the breakdown of the number of CINs issued,
where the offence of ‘common assault’ accounted
for only 221, or 14 per cent, of the total number of
CINs issued. Recipients of CINs involving ‘larceny’,
which attracted 52 per cent or 829 of all infringement
notices, utilised their right to have the matter
determined before a court in only ten instances.
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Figure 4: Proportion of CINs issued by age and proportion of NSW population by age
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Source: NSW Police COPS data and ‘2004 ABS Regional Profile: 1.1.2 Estimated resident population by age and sex,
by Local Government Area, 30 June 2002, Canberra, 2004’

Figure 5: Offences for which CIN recipients elected court or the CIN was withdrawn

Offence Court elected CINs Withdrawn CINs

Common assault
Goods in custody

Larceny
Offensive behaviour

Offensive language

‘Obstruct person/vehicle/vessel’,
‘Obtain money etc by false
representation’ or ‘Unlawfully enter
vehicle/boat’

Total

‘Court-elect’ outcomes

In its submission to our review, NSW Police provided information on the outcomes of CIN matters where
the ‘court-elect’ option had been exercised. The information concerned 28 ‘court-elected’ CINs of which
NSW Police were aware, as at 31 May 2003. The submission advised that ten of the 28 matters “have not
yet been finalised at court”.'*

The information is reproduced in the following table. It is difficult to distinguish the defended outcomes
from the outstanding, unfinalised, matters since the information, as supplied, combines the 28 defended
and undefended matters, together.
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Of the 18 matters that had been finalised, the information, as supplied, is also imprecise as to the quantum of matters
that resulted in either, a section 10 dismissal, a section 10 bond, a fine, or an alternate sentence. It is interesting

to note from the information, however, that at least three (16 per cent) cases were dismissed by a court and another
resulted in the imposition of a bond (although it is not known whether this was as a stand alone or a partial outcome).

Figure 6: Outcomes where CIN recipients elected court

Number of defended

Offence Average fine imposed Other outcomes
matters
Common assault 13 $433 Section 10 Bond*
Goods in custody 1 N/A Dismissed
Larceny 8 $317 N/A
Offensive conduct 4 $100 (only one fine) Section 10 Dismissal
Offensive language 2 $50 (only one fine) Dismissed
‘Obstruct person/ 0 N/A N/A

vehicle/vessel’,

‘Obtain money etc by
false representation’ or
‘Unlawfully enter vehicle/
boat’

Source: D Madden, Deputy Commissioner Operations, NSW Police, Submissions dated 12 November 2003, Attachment, p.5
* Although not stated, this possibly refers to s10 ‘Dismissal of charges and conditional discharge of offender’, Crimes (Sentencing Procedure) Act 1999

A detailed comparison and discussion of court outcomes and penalties for CINs prescribed offences is included
in Chapters 7, 12, 13 and 14 of this report.

‘Withdrawn’ CINs

Another possible indicator of the operational efficacy of the CIN scheme is the rate at which notices are required

to be withdrawn, once issued, by the issuing authority. In this instance the number of CINs ‘withdrawn’ from the fine
enforcement process during the trial remained consistently low. Only 14, or 0.9 per cent of the total number of CINs
issued have been confirmed as being withdrawn.'®

Reasons for withdrawal have included that CINs were issued for non-participating LACs, or the alleged offenders
were juveniles, or the alleged offences were not prescribed offences for the purposes of the trial.'*

Rate at which CINs were ‘Withdrawn’ by Offence Type

As indicated in Figure 5, the number of withdrawals, per offence type, ranged from five for the offence of ‘larceny’
to zero for each of the offences of ‘obstruct person/vehicle/vessel’, ‘obtain money etc by false representation’
and ‘unlawfully enter vehicle/boat’.

CINs enforcement

CINs are required to specify, inter alia, the offence, an amount payable for the offence, to whom the amount is
payable and the time within which it is payable.'* For the purposes of the trial, CINs recipients were afforded a period
of 28 days within which to pay a fine, similar to the time period provided for the majority of penalty notices. Payments
are to be made to the IPB.

If a fine remains unpaid at the end of the 28 day period specified on the CIN, the IPB will forward the recipient

a reminder notice.'*> Reminder notices are also required to specify certain information, including, that the recipient
has until the due date specified in the notice to make the payment for the offence specified in the notice,

and the enforcement action that may be taken if the amount is not paid by the due date.'** Again, in accordance
with established procedure for penalty infringement notice reminders, CINs reminder notices specified a further
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period of 28 days within which a recipient might pay the due amount in order to avoid the matter being dealt with
by a court.'3*

As at 21 November 20083, the IPB reported having received payment for 684, or 43 per cent, of the total
1,598 CINs issued.

As at March 2004, the number of CINs for which payment had been received increased to 1,121, although this
also includes CINs issued outside the twelve-month review period. An indication of the relationship between time,
measured in days, and the proportion of CINs paid is provided in Figure 7.

Of those CINs paid, 31 per cent had been finalised by receipt of payment within two weeks. In excess of a further
one-third (34 per cent) of CINs fines were paid after two but less than four weeks following the notice having been
issued. The proportion of CINs being settled in the following weeks decreases dramatically with 15 per cent being
settled in the subsequent four-week period and 12 per cent in the month following that.

4 3\
Figure 7: The number of days taken to pay a CIN fine*
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Source: NSW Police COPS data, September 2002 - March 2004 n=1,121.
* Including fines paid outside the review period.

CINs paid (No. and percentage) by offence type

Figure 8 illustrates the number and percentage of CINs, for which payment had been received, categorised
by the prescribed offence type.

The offences of ‘common assault’ (42 per cent), ‘goods in custody’ (35 per cent), ‘larceny’ (46 per cent), ‘offensive
behaviour’ (47 per cent) and to a lesser extent ‘offensive language’ (32 per cent), approximate the overall proportion
of all CINs paid during the trial (43 per cent).
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Figure 8: The offences for which CINs were paid

Number of CINs Proportion of CINS

Offence issued No. CINs paid paid
Common assault 221 92 41.6%
Goods in custody 68 24 35.3%
Larceny 829 379 45.7%
Offensive behaviour 234 110 47.0%
Offensive language 228 72 31.6%
‘Obstruct person/ 18 7 38.9%
vehicle/vessel’,

‘Obtain money etc by

false representation’ or

‘Unlawfully enter vehicle/

boat’

Total 1,598 684 42.8%

Source: NSW Police COPS data, September 2002 - March 2004

SDRO Enforcement

Should a fine remain unpaid by the due date shown on the reminder notice (that is, after 56 days following the receipt
of the CIN), the IPB will refer the matter to the SDRO for enforcement action to recover the debt. In the absence of the
offender initiating alternate action to finalise the matter, such as exercising the court—elect option, the SDRO will issue
the recipient with a penalty notice enforcement order.!* Continued non-payment of this enforcement order by the
specified time, a third period of 28 days, enables the SDRO to impose prescribed sanctions, including suspension

of a driving licence, cancellation of a vehicle registration, seizure of goods or property, garnishment of wages or bank
accounts, etc.'*¢ Additional administrative costs are added to the original fine once it has been received by the SDRO
and for each sanction imposed.'¥’

The Fines Act also makes provision for the withdrawal'*® or annulment'® of an enforcement order and for an extension
of time to pay a fine.!*

NSW Police reports that as at November 2003, 695! CINs matters had been referred to the SDRO for follow-up
enforcement action.!#?

42 NSW Ombudsman
Review of the Crimes Legislation Amendment (Penalty Notice Offences) Act 2002



Figure 9: Number of CINs referred to SDRO by offence type

Number of CINs referred to Proportion of total CINs

UL SDRO referred to SDRO
Common assault 79 11.4%
Larceny 367 52.8%
Goods in custody 34 4.9%
Offensive behaviour 84 12.1%
Offensive language 124 17.8%
‘Obstruct person/vehicle/vessel’, 7 1.0%
‘Obtain money etc by false

representation’ or ‘Unlawfully enter

vehicle/boat’

Total 695 100%

Source: NSW Police COPS data, December 2001 - August 2003

In 2002-083, according to its figures, NSW Police referred 242,354 outstanding fines to the SDRO while it issued
1,349,000 infringement notices resulting in an overall referral rate of approximately 18 per cent.'** According to the
SDRO, it received 344,600 referrals from NSW Police, which means a referral rate of 25.5 per cent.'*

In any event, whichever is the more accurate figure, the rate of payment for CINs prior to referral to the SDRO is much
lower than for other infringement notices issued by NSW Police. Using both the disputed figures, that means that
nearly one in every two (695/1,598 = 0.43) CINs were referred to the SDRO for further enforcement action while only
one in five or one in four infringement notices for other breaches are referred to the SDRO.

An examination of the proportion of CIN referrals to the SDRO according to the originating LAC suggests that the
issuing locality of a CIN is not a strong determinate of payment non-compliance.'* In addition, the referral rates
by age range broadly correlates with the proportion of CIN recipients within each age range.

Of the CINs (n=543)'“ reported to have been received by the SDRO for follow-up enforcement action in the period
September 2002 to October 2003, 70 (13 per cent) resulted in the payment of the fine in full, nine (2 per cent)

in withdrawal of the CIN and 34 (6 per cent) in an agreement with the CIN recipient that payment would be effected
within a specified time. In its submission to the review, the SDRO also identified one CIN matter that had been
waived, 373 that had progressed to ‘sanctions’, in accord with the Fines Act, and 84 matters that were, at the time,
‘not yet overdue’.'¥

As might be expected given the increase in the issuing of CINs over the course of the trial, the overall trend for the
period of the trial suggests an increase in the number of CINs referred to the SDRO for follow-up enforcement action.

A similar, steadily increasing trend over the course of the trial is apparent for the number of referred CINs
that were paid.

CINs financial return

Although the trial period was completed on 31 August 2003, the method adopted by the IPB for processing CINs
fines, by date of offence and issue, meant that as at November 2003, information in relation to payments received
by the Bureau was only available for the period ending May 2003. The following discussion therefore derives from
CINs payments received by the IPB for the abridged period from 1 September 2002 to 31 May 20083, of the trial.

For the first nine months the IPB reported that they had received $130,950 in the payment of fines for CIN prescribed
offences.'® The IPB also reported that the payment of CINs fines processed by them was averaging 43 per cent
of the total number of notices issued during the trial.
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In addition, for the period 1 September 2002 to 31 October 2003, the SDRO reported the receipt of $17,350 in
revenue from the enforcement of CINs fines referred to them from the IPB that were subsequently paid in full.'

The SDRO also report having approved ‘time to pay’ arrangements for a further 34 CINs matters where enforcement
orders had been issued and which had a combined worth of $10,550.
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Endnotes

"' The NSW Bureau of Crime Statistics and Research is a statistical and research agency within the New South Wales
Attorney General’s Department.

112 Information supplied by, and by arrangement with, the Project Management Unit, NSW Police, 21 November 2003.

113 Nine (0.6%) notices were issued within non-prescribed trial LACs or incorrectly identified as CINs matters. NSW Police
ascribe the former to the possibility that a CIN notice may have been issued by an officer who recorded their “home
station code” (from a non-trial LAC) when issuing the notice and the latter to the manner in which CIN offences, that
is similar law part codes, are classified in COPS (see Appendix E).

4 Two of these CINs were later withdrawn as improperly issued.

115 CINs Project, Review Meeting Minutes for 16 April 2003.

116 Part 10A of the Crimes Act establishes the procedures to be followed in detaining a person after arrest. The relevance of it
to the CIN scheme trial is explored later. However, the Minutes of the Review Meeting noted that “... the issue of Part 10A
had been addressed previously and that it did not apply to CIN usage unless the suspect was returned to the station”.

7 Operation Vikings is a series of highly visible saturation policing operations employed across NSW since 2002
as a strategy to target anti-social behaviour, street crime, violence, drugs and concealed weapons.

118 The SOPs noted that “Up to four (4) on the spot infringements can be issued to a suspect at any one time” as long as all
offences within a multiple offence situation were dealt with in the same manner: NSW Police, Education Services, Crimes
Legislation Amendment (Penalty Notice Offences) Act 2002: Policy and Standing Operating Procedures, Sydney, 2002,
p.10.

19 Information supplied by, and by arrangement with, the Project Management Unit, NSW Police, 21 November 2003.

120 NSW Police, Education Services, Crimes Legislation Amendment (Penalty Notice Offences) Act 2002: Policy and Standing
Operating Procedures, Sydney, 2002, p.16. Following a recommendation from the Royal Commission into Aboriginal
Deaths in Custody in 1991, NSW police officers have had to record whether or not the person in question is an Aboriginal
or Torres Strait Islander. The COPS database does not allow the record to be finalised unless this question is answered.

121 Information supplied by, and by arrangement with, the Project Management Unit, NSW Police, 21 November 2003.

122 Additional age related data is provided in Appendix D.

123 Australian Institute of Criminology, Australian Crime: Facts and Figures 2003, Canberra, 2004, p. 46.

124.§335 (1), Criminal Procedure Act.

125 Information supplied in an attachment to a letter from the Minister for Police, 30 November 2004.

126 Young Offenders Act 1997.

12758335 (2) and (3), Criminal Procedure Act.

128 D. Madden, Deputy Commissioner Operations, NSW Police, Submission dated 12 November 2003, Attachment, p. 5.

129 Information since supplied in an attachment to a letter from the Minister for Police, dated 30 November 2004, cites the
withdrawal of twenty CINs during the trial period.

130 This withdrawal rate should be viewed with some caution given the NSW Police qualifier, “Numbers [of CINS] provided
may include CINs that have been withdrawn or are to be withdrawn”: Statistical note to information supplied by, and by
arrangement with, the Project Management Unit, NSW Police, 21 November 2003.

131520 (1), Fines Act.

132, 926, Fines Act.

133527 (1), Fines Act.

134 The period of time accords with the requirements of s30 of the Fines Act.

135 542, Fines Act.

136 558, Fines Act. A flow chart describing the methods presently employed by the SDRO as standard practice is contained
in Appendix K.

137 544, Fines Act.

138 546, Fines Act.

139 548, Fines Act. A withdrawal has the effect of cancelling the relevant order, while leaving open the option of making
another order, in relation to the penalty (s46 of the Fines Act). An annulment has the effect of cancelling the enforcement
order, and the matter must be remitted to the Local Court to determine as if the enforcement order had not been made
(s51 of the Fines Act).

1405100, Fines Act.

41 This figure is at odds with the number of CINs reportedly received by the SDRO (discussed below). Each agency has

since confirmed the information provided by them to the review despite the disparity between the data.
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142 Information supplied by, and by arrangement with, the Project Management Unit, NSW Police, 21 November 2003.

143 NSW Police, Annual Report 2002-03, p. 145.

144 Office of State Revenue, Annual Report 2002-03, p. 12.

145 See Figure 9.1, Appendix D.

146 The inconsistency between the number of CINs reportedly referred to, and the number received by, the SDRO from NSW
Police is noted. Each agency has since confirmed the validity of the information provided by them to the review despite
the disparity between the data.

147 Director, State Debt Recovery Office, undated Submission, received 31 October 2003.

148 This amount includes a sum of $400 received for an offence(s) occurring in August 2002, prior to the commencement
of the trial period, and a sum of $300 for an offence(s) registered in The Hills, a non-trial LAC. NSW Police have since
advised that this entry may result from CIN notices being issued by officers who recorded their “home station code”
(from a non-trial LAC) in COPS.

149 Information supplied by, and by arrangement with, the SDRO, as at November 2003.
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Chapter 9. Offences for which CINs
were issued - Profile

This chapter describes some of the offences where police thought it appropriate to issue a CIN. While it is a relatively
small sample of the total number of offences for which CINs were issued, the matters selected for reporting in

this chapter are either representative of the matters we reviewed or raise questions about the use of CINs in the
circumstances described. Where appropriate, issues raised by these case studies are dealt with in later chapters.

For the matters described in this chapter we reviewed the narratives entered on to COPS for those offences.

To do this we asked NSW Police for all the Event Numbers for CINs issued during the trial period, ordered by Law
Part Code so that they could be sorted by offence. NSW Police provided us with 1,151 event numbers, which were
created for 1,253 CINS, with some events recording that more than one CIN was issued. This data showed that

of the 1,151 events:

. one CIN was issued in 1,070 events

e two CINs were issued in 67 events

e three CINs were issued in nine events
e four CINs were issued in three events
* five CINs were issued in two events.

We reviewed both Events where five CINs were issued to ensure that these had not been issued in breach

of the SOPs requirement that no more than four CINs be issued to any one person. In both cases, five individuals
were each issued with a CIN; one incident involved unlawful entry of a boat while the other CINs were issued

for common assault.

For the purposes of this section, we excluded the matters recorded as ‘offensive language’ and ‘common assault’
because separate audits were conducted for these offences, and are reported and discussed in later chapters.

We then selected 20 per cent of the total number of event numbers received for each offence to review the COPS
narrative for each event, except in the case of ‘larceny’ (632 events in total), where due to the number and similarity
of events (most involving retail theft), we selected 10 per cent of the event numbers. In total, we reviewed
approximately 165 records, obtaining the ‘narrative’ for each event, which is a particular field in COPS where police
generally describe what happened to constitute the offence in question and their response.

All material in italics is directly quoted from the COPS narrative.

Larceny (including retail theft)

What was evident from a brief survey of those events recording the issuing of a CIN for ‘larceny’ is that most of them
were issued for the theft of goods from a retail store, with only a small number of events showing that the theft was
from another person or business.

¢ A man was apprehended on suspicion of retail theft by store security at a major retail store, and police
were called to attend. A notebook interview!*® was conducted, and the offender admitted taking the
goods, which were valued at $20. As the offender produced sufficient identification and had no prior
offences, the officer thought it appropriate to issue a CIN. The offender was fingerprinted, and a car
crew took the prints back to the police station.

¢ A61-year-old man walking through the electrical section of a hardware store noticed that the packaging
for a door chime was open. He took the chime out and put it in his pocket, and walked out of the store
without paying for the chime. He was then approached by store security and asked to produce any
items that had not been purchased. He produced the chime, and was taken back to the security office
to wait for police. After admitting he had stolen the chime, and as it was his first offence, he was issued
with a CIN.
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<& Police were called to a major retail store, where the loss prevention officer told them that she had
observed the offender pick up a bottle of chocolate milk, drink it and return the empty bottle to the shelf.
Police interviewed the offender who admitted drinking the milk without paying for it, because he did not
have any money on him. He was then issued with a CIN (for $300).

¢ Awoman was detained by store security at a store of a major discount retailer after she had been
observed leaving the fitting room wearing one of the jackets that she had tried on, with her own jacket
on a hanger that she returned to a rack. When police attended she was cautioned and arrested. During
questioning she became agitated, moving towards the officers and demanded that they shoot her. She
started swinging her arms in the direction of the officers, who then handcuffed her and took her to a
police station. She was issued with a CIN and then released from custody.

¢ A newsagent opening her shop at 6.30 am observed a man stealing a bundle of 26 Daily Telegraph
newspapers from the footpath outside the store, who then got into the passenger side of a car, which
was then driven away. The newsagent recorded the car’'s model and registration number and gave
these details to the attending officers. Police went to the address for the registered owner of the vehicle,
where the owner’s mother greeted them, but the owner was not present.

Later in the day the owner contacted police and confirmed that he and a friend had been outside the
newsagent. The owner/driver and his friend attended the police station, where they were interviewed
separately. The owner admitted driving the car and stopping outside the newsagent, but did not know
that his friend intended to take the newspapers.

The friend said that he had only wanted one newspaper, but was unable to undo the bundle before the
newsagent observed him. He said he then panicked and took the whole bundle into the car. He was
issued with a CIN for larceny, while no action was taken against the owner of the vehicle because of his
co-operation and stated lack of knowledge about his friend’s intentions.

& Store security at a major retail store observed two men remove DVDs from their packaging and place
four disks each down the front and back of their pants. Once they left the store, the two men were
detained and escorted back to the security office. When police arrived the men were cautioned,
arrested, searched and taken back to the police station. One of the men was issued with a CIN, while
the other was issued with a court attendance notice due to his record of previous offending.

¢ Asub-contractor got into an argument with the contractor over late payment of wages. He took
approximately $250 worth of screws, rivets and paint cans from the work site. When interviewed by
police the sub-contractor told them that he had taken the items to teach the victim a lesson, and said
that he had no intention of permanently depriving the contractor of the items. He was informed that his
actions constituted stealing, following which he gave the items back to police, and was issued with a
CIN and fingerprinted.

< While leaving a pay phone at a railway station after making an international call, a backpacker felt
someone reaching into her back pocket and take her mobile phone. She noticed a woman who had
been hassling her while she was on the pay phone start to run away. The backpacker took a step
forward and kicked the woman'’s foot to trip her over. The offender fell, and dropped the backpacker’s
phone, which broke into four pieces. The offender was taken back to the station office to wait for police.
The offender made full admissions, and was then arrested, cautioned and questioned further.
The backpacker was able to put the phone back together so that it worked and the offender was issued
with a CIN.

¢ An employee of a major retail store was observed by store security taking five games for an electronic
gaming console and leaving the store at the end of his shift without paying for the games. He was
stopped outside the store and asked to return to the store where he admitted the offence and returned
the items. Police attended and issued the employee with a CIN for larceny.

All but three of the larceny events that we reviewed involved instances of retail theft. There were instances where the
offence involved the theft of between $200 and $300 worth of goods. There were also incidents where items

of lesser value were taken but potentially had at least some resale value (and accordingly are sometimes the target
of organised retail thefts), such as DVDs, razor blades, cosmetics and shampoo. There were other instances where
the value of the items was much lower, including instances involving items valued at $15.90 (three confectionary
items and a flea collar), $15.20 (four punnets of berries), $28.00 (two sets of children’s pyjamas) and $33.45

(two boxes of confectionary).
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Goods in custody

<&

During a Vikings operation's a man’s vehicle was observed parked in a car space reserved for people
with a disability. He was approached and asked why he was parked in the space, he replied that he

had no reasonable excuse after which he was issued with a Parking Infringement Notice (PIN). As

police were talking to the man, they observed what appeared to be “drug paraphernalia” in the car, and
accordingly, conducted a search of the vehicle. In a black bag they found a six pin plug socket!>? which
was marked with “[name of high school] Music Department” on the back, and a Leatherman tool with an
eight centimetre blade. Asked about the socket, the man said that he had found it near a bin earlier that
day. In addition to getting a PIN, for the socket he was issued with a CIN for $350 for goods in custody,
and for the Leatherman, a $550 infringement notice for carrying a knife in a public place.

A man came to police attention for wheeling a shopping trolley along a street. A Criminal Names Index
(CNI) check established that the man was known for “drug matters and stealings”. As a result, the man
was searched and was found to be carrying four packets of AAA batteries. The man said that he had
been offered them in the shopping area as a swap for a cigarette. Believing that “the property was most
likely stolen”, the officer issued the man with a CIN for goods in custody.

Police in an unmarked vehicle observed two men on a highway kicking aluminium cans and spraying
the contents from additional cans. When police pulled up beside the men, they noticed that one of them
was carrying a cardboard tray of soft drink cans covered in plastic. Police asked where they got the
cans and the man holding the tray pointed to a service station along the highway, and said that the cans
were purchased. After further questioning, the man admitted to taking the cans without paying for them.
His friend admitted that he waited across the road for his friend to return from the service station. The
first man was issued with a CIN for larceny and the second man received a CIN for goods in custody.

Two men were observed loitering near an automatic teller machine at 4.30 am. As a result police
stopped and spoke to both of them. On searching one of the men, police found a Cityrail school pass
issued to another name. The man said that he had found it a month before and was intending to hand
it in. Police retained the school pass, and the man was issued with a CIN for goods in custody.

Offensive conduct

The vast majority of CINs issued for offensive conduct were for incidents where the offender was urinating in a public
place, usually late at night and where the offender was at least moderately affected by alcohol. Other instances where
CINs for offensive conduct were issued included:

&

A man was seen to be exhaling and inhaling into a plastic shopping bag in a shopping precinct in the
mid-afternoon. People were crossing to the other side of the street to avoid the scene, and complaints
were made to police. They approached the man, taking the bag from him and examining its contents.
A strong chemical odour emanated from the bag, and police believed the bag to contain lacquer.
Police issued a CIN and asked the man to move along.

At 1.30 am a man entered a police station adjacent to a busy train and bus interchange and started to
verbally abuse the officers in attendance. He was asked to leave but he continued to swear at police.
He left the station but continued to call out to police from the bus stop. After he made masturbating
gestures with his hands he was arrested, taken back to the station, searched and told that a CIN for
offensive behaviour would be mailed to him.

At 3.15 am a man was seen walking through an entertainment precinct with two friends, and seen
to kick an advertising hoarding several times. The precinct’s rangers apprehended the man. Police
attended the scene and issued the man with a CIN for offensive behaviour.

At 4.15 am police observed a man urinating against the window of a building. He was asked

for identification, and after providing it, he was advised by police that he would be receiving a CIN

for offensive conduct. The man responded by asking “for fucking what?” He was warned about his
language and told to leave the area. The man continued to swear and was arrested and taken

to the police station. His identity was established and it was thought appropriate to issue him with CINs
for offensive conduct and offensive language, after which he was released. After he left the station
police observed him removing his CINs from his pocket, scrunching them up and throwing them

into the garden at the front of the station. He was again detained and issued with a further infringement
notice for littering. '3
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¢ Officers from a bike squad were patrolling a toilet block, which was “a well known area for offensive
conduct amongst males”. Upon entering the block, one man (“A”) was observed masturbating another
man (“B”). The two men were asked to come out of the toilet block to talk to the officers. "A” was told
that the block was “one of our taskings due to the activity that goes on in the males public toilet”. He was
then issued with a CIN for offensive conduct. As “B” had been issued with a CIN for the same offence in
the same location several months before, he was given a summons to appear before court, found guilty,
and fined $400 and ordered to pay court costs of $59.

Obstructing traffic

¢ Inthe middle of the afternoon of Palm Sunday 2003, a man was observed pushing a wooden cable
wheel and a shopping trolley along one of the traffic lanes in Pitt Street, Sydney, preventing the free
flow of traffic along that lane. Responding to police enquiries, the man said, “I’'m in the march, the
streets were blocked off for us”. He was asked to remove the wheel and trolley from the roadway, and
after he refused, police and RTA workers on the scene confiscated the items. The man was then told
that the Palm Sunday march was now at the Domain and that Pitt Street was never blocked for the
march. He was arrested for a breach of the peace and issued a CIN for “wilfully prevent free passage
of vehicle”.

Endnotes

150 A “notebook interview’ is conducted by police officers when in the field, and involves recording his or her questions and
the answers from the involved party in the officer's notebook. Generally these records are not verbatim, but instead record
the gist of the questions and answers. The person being interviewed is then asked to sign his or her name to confirm the
accuracy of the record.

15T A rolling series of high profile street policing operations conducted by NSW Police since May 2002. These are further
discussed in Chapter 13.

152 An internet search of Australian outlets for an estimated value of the plug indicated that such an item could be purchased
for between $1.95 and $3.50.

153 From the advice of NSW Police and the SDRO, we understand that these infringement notices were discharged by
means of payment.
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Chapter 10. Fingerprinting to verify
identity

The Penalty Notice Offences Act also made amendments allowing police to take finger and/or palm prints on the
spot, where it is intended to issue a CIN or a notice to attend court, rather than having to take the alleged offender
back to a police station. Our review was limited to considering the use of these powers in respect of CINs, and was
excluded from looking at the taking of prints for the purpose of issuing a notice to attend court.!>*

This chapter examines the relevant statutory amendments, the procedures adopted by police for taking prints'>*in
the field and the use of these powers during the period of the CIN scheme trial.

Statutory provisions

The Penalty Notice Offences Act amended the Crimes Act to enable police officers to require a person served
with a CIN to submit to having their prints'*® taken. That provision did not, however, apply to persons under
the age of 18 years."’

The amending provision of the Penalty Notice Offences Act also required that the Commissioner of Police must
ensure that a print taken in pursuance of the provision be destroyed upon payment of the fine imposed under
the penalty notice.'®

The amended Crimes Act also allows the same printing procedures to be used with respect to a person,
who is not in lawful custody, who is being served with a notice to attend court (usually a Field Court Attendance
Notice (‘FCAN)).1¥

As with the verification of identity provisions,'® the amendments to the Crimes Act include procedural requirements
for police to follow when obtaining prints without an arrest. The officer must provide evidence that they are a police
officer (unless they are in uniform), give their name and place of duty, inform the person of the reason for the
request, and warn that failure to comply with the requirement may result in the person being arrested for the offence
concerned and that whilst in custody, their prints may be taken without the person’s consent. ¢!

SOPs

The Crimes Act enables, but does not require, the taking of prints from persons issued with a CIN. 12

The SOPs identify the following steps for officers when issuing a CIN:

e \Verify the suspect's identity. The suspect's identity should be confirmed, so seek proof of the suspect's
name and address. Normal checks for identity such as licence, vehicle registration and other personal
identification provided by the suspect should be undertaken in full. It is not an offence if the suspect fails
to supply confirmation of personal details

*  Request the suspect to consent to having fingerprints and palm prints taken (SOPs have been developed
for taking fingerprints in the field)

*  [ssue a warning that if the suspect does not consent to the request to provide fingerprints/palm prints,
an arrest for the offence may be made and that while in custody the suspect's fingerprints/palm prints
may be taken without consent

*  Contact a senior police officer in cases of uncertainty relating to fingerprinting.'s?
Although the SOPs describe each of the processes of verifying the identity of a potential CIN recipient and requesting

a suspect to submit to having prints taken, it is not entirely clear whether the two processes are always to be actioned
in combination or as substitutes for each other.

The situation in practice seems best summarised by an excerpt from a submission received from the Acting Local
Area Commander of one of the trial LACs:
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In most circumstances, there appears to have been very little need to take fingerprints, as police state that they
are satisfied with the identity of the offender and further verification, ie fingerprints is of little consequence. Where
identity is an issue, a CIN is perceived as inappropriate and the offender is usually arrested and brought into the
police station where other legal processes are adopted.'®*

Practice

Since, for the purposes of the CINs trial, prints would normally be taken ‘in the field’, away from a police station,
police had been issued with special forms and ink pads for this purpose. These resources are a portable alternative
to standard fingerprint forms and ink and ‘Livescan’ units (for electronic printing), which are generally used when
alleged offenders are processed at a police station.

NSW Palice provided our review with CINs-related prints information, summarised in Figure 10, from the
commencement of the trial to July 2003. During that period 506 prints were obtained, or prints for 32 per cent
of the persons to whom CINs were issued (n=1,598).

The destruction of a set of prints is triggered by either, payment of the outstanding fine and receipt by CRS of notice
to that effect or, in the event of a CINs recipient exercising the court-elect option, the dismissal of the charge and the
recipient formally requesting the CRS to destroy their prints. '

As Figure 10 illustrates, only 63 (relating to 59 fines collected by the IPB and four fines collected by the SDRO),
or 12 per cent of the prints, collected to July 2003 had been destroyed as at that date. The information supplied
suggested that the majority of CINs matters for which prints had been obtained, 422 (83 per cent), had not been
destroyed by July 2003.

NSW Palice identified several reasons for the relatively large number of prints that remained ‘outstanding’, namely:

*  The length of time applicable to disposal of a CIN and an [SDRO] enforcement order has resulted in the
prints being destroyed subsequent to July 2003

*  Asignificant number of obtained prints relate to CINs that have progressed to enforcement orders and
are the responsibility of the SDRO. These prints are retained for a lengthy, somewhat indefinite period.
This is evident in the large percentage of fingerprints which have not been destroyed. This is consistent
with the intention of the legislation that those offenders who pay promptly receive the benetfit of the
destruction of their fingerprints; and

«  Currently there are manual processes in place between IPB (which includes SDRO) and the NSWR
This involves the transfer of hard copy information and manual searching to locate whether fingerprints
have been taken then the implementation of destruction procedures. The manual notification by IPB is
done once a month (batch referrals). This process has been a matter highlighted during the trial and IT
systern improvements have been proposed which, if CINs becomes a permanent policing option, would
then be implemented’.'%
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Figure 10: Status of CINs where fingerprints were taken

Number of CINs where Proportion of all CINs where

SELIE fingerprints were taken fingerprints were taken
Court elect (ongoing) 14 2.8%
Fine paid (prints destroyed)” 59 11.7%
Matter outstanding 422 83.4%
No action 1 0.2%
SDRO 6 1.2%
SDRO - paid (prints destroyed) 4 0.8%
Total 506 100%

Source: NSW Police COPS data, September 2002 — July 2003

* Data was not available for the entire review period.

** It is noted that the information package provided by NSW Police - discussed in Chapter 8 - identifies 14 CINs that were withdrawn and for which the prints,
if they were taken, should have been destroyed. It is possible that no prints were taken in relation to the withdrawn CINs, however, in that event the possibility
of ‘Withdrawn’ as an outcome with a null entry should have been included in this data.

\ Four double payments.

Police officers’ attitudes toward printing

The reluctance of some general duties police officers to take prints in conjunction with the issue of a CIN was noted in
the Discussion Paper for this review.'” At that time, it was noted, only about one quarter of all CINs recipients
had had their prints taken.

The taking of prints for CINs purposes was, therefore, raised with the paolice officer participants in the focus groups
conducted as part of our review.'® Interestingly, there was a clear divide between the metropolitan and the rural
LACs as to whether the SOPs required prints to be taken or not. Participants from the rural LACs expressed

the unanimous belief that prints were required to be taken prior to issuing a CIN. The majority of metropolitan-based
participants, however, were equally steadfast in their belief that prints were only required in the event that

an individual’s identity was not ascertainable by other means.'?

The officers in our focus groups offered a number of reasons for not taking prints:!'”

* the print-taking process is cumbersome and defeats the CINs objective of efficiency and time savings
e obtaining prints is not standard procedure in the LAC

e if identification is not verifiable by other means, for example, photo identification, radio check, identifying
marks, etc., the suspect is usually returned to the station and charged

* alarge number of officers reported practical difficulties experienced obtaining prints, including —

— ashortage of printing kits or the awkward location of such kits, for example, ‘only the supervisor’s
car carries a kit’ and ‘the initial issue [of field print pads] was inadequate and little (no) assistance
was able to be found to obtain more’

— difficulties finding a suitable ‘hard’ surface on which to take the prints

— people get very upset about being printed plus it is often inconvenient for them to clean up
after the printing process.

Incidence of ‘false particulars’ provided to police

In addition to the printing provisions discussed above, the Penalty Notice Offences Act also amended the Criminal
Procedure Act to include a set of provisions enabling a police officer, who intends to issue a penalty notice, to require
a potential CIN recipient to state their name and/or address.!”" The section includes a penalty provision for failure

or refusal, without reasonable excuse (proof of which lies upon the person), to comply with such a request

or for stating a 